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YKypHan BkntoueH BAK MuHo6pHayKkm Poccum B MepeyeHb peLeH3npyemMbix Hay4YHbIX U3aaHWA,
B KOTOPbIX O/DKHbI ObITb OMY6/IMKOBaHbI OCHOBHbIE HaY4HbIe pe3y/bTaTbl AuccepTauumii
Ha COMCKaHVe yYeHOM CTeNeHN KaHAM4aTa HayK, Ha COMCKaHWe y4eHOol CTeNeHn JOKTOopa HayK

FonnueHkos A.K.

Omutpres A.B.

NekTopckwii B.A.

JimcnubiH-
CsetnaHoB A.T.

CrenawwuH C.B.

ToLeHko X.T.

LWynby, B.J1.

LLlytos A.1O.

363eeB b.C.

AKYHWH B.U.

BacuneHko U.A.

BuHokypos A.1O.

l'yTopos B.A.

Epemees C.T.

3axapues C.W.

KaHauzar 1opuanyeckux Hayk,
cTapLunii HayuHbli COTPYAHUK IHCTUTYTa rocyaapcTBa

no cneuuansHocTn 12.00.00 (FOpuanyeckme HayKm)

[NIABHbIV PELLAKTOP:

KepumoBs AnekcaHap [>kaHruposuy
[JoKTop topnanyeckmx Hayk, npoteccop

3AMECTUTEN TNABHOIO PEOAKTOPA

Boukapés C.A. TumoLLeHKo AA.
KaHamaar topuanyeckmx Hayk, LOLEeHT,

1 npasa PAH npoteccop Akagemuv FeHepanbHO Npokypatypbl PO

PEJAKLIMOHHbIV COBET

[JOKTOp topuanyeckix Hayk, nNpodeccop, 3aciyXeHHblli fedTens Hayku PO, fekaH topuanyeckoro gakysb-
TeTa MOCKOBCKOr0 rocy1apcTBEHHOT0 YHUBEpcUTeTa nveHn M.B. JlomoHocoBa

[JokTop (unocodickix Hayk, npogeccop, UneH-KoppecrnoHAeHT PAH, rNaBHbIA HayuHbIl COTPYAHWK WHCTW-
TyTa COLMONOrM Poccuiickoii akagemmn Hayk

[JokTop thmnocodckux Hayk, npodgeccop, akageMuk PAH, rnaBHbii HayuHbld COTPYAHWK WHCTUTYTA (hMnoco-
(UM pAn, TNaBHbIA pefakTop XypHana «®unocoms Hayku U TexHWKU», npefcefatens MexayHapoaHOro
pefakLMOHHOro coBeTa XypHana Mpeanauyma pAx «Bonpock! hrnocopum»

[loKTOp topuamMyeckmx Hayk, npogeccop, akagemuk PAH, aupekTtop VHCTUTyTa rocygapcrtea u npasa Poc-
CWIACKOI akafilemMnm Hayk

[lokTop topuanuecknx Hayk, npodeccop, conpefcefatens Accoumauum topuctos Poccuu, rocyapcTseH-
HbIA COBETHUK HOCTULMN PO

[JoKTop hunocodicknx Hayk, nmpoteccop, uneH-KOppecrnoHAeHT PAH, HayuHblli pyKOBOAWTENb COLONOr-
yeckoro (hakynbTeTa POCCUIACKOTO TroCyAapCTBEHHOrO TyMaHWTApHOTrO YHWBEPCWTETa, 3aBefylolnii Kadge-
[poii TEOpUM 1 UCTOPUM COLMONOMI POCCHIACKOTO rocy4apCTBEHHOTO ryMaHUTapHOro yHUBepcuTeTa

Joktop ¢hmnocodcknx Hayk, mpodeccop, 4neH-KoppecrnoHAeHT PAH, pykoBoauTeNnb OTAena CcoumarbHbIX
VHAWKATOPOB 1 MOKasaTenieil pasBuUTUS POCCUIACKOrO 06LLecTBa WHCTUTYT COLMANbHO-NONUTUYECKNX WC-
cnefioBaHuii PAH

[lOKTOp UCTOpUYECKUX HayK, mpodeccop, AekaH (akynbTeta nonutonoru MOCKOBCKOrO rocyfapCTBEHHOro
yHuBepcuteTa MMeHn M.B. JlomoHOCOBa, 3aBeaytolimii kadeLpoil MCTOpUM U Teopuu MOMUTUKK, Npefce-
[atenb npeameTHon Komucenn BAK npy MuHo6pHayku PO no noautonorum

[loKTOp HOpuAaMYecKnX Hayk, npodeccop, npeacefarefib aKcneptHoro coseta BAK npyu MuHoGpHaykm PO
no npasy, YneH LleHTpanbHOW n3bupatenbHol KoMuceu PP, 3acnyXKeHHbIn gesTenb Hayku PO, 3acnyxeH-
HbIA topucT PO

[JoKTOp noAMTMYECKUX Hayk, npodeccop, 3aBefylowwwii Kadeapoi rocyAapCTBEHHON MOAMTUKM (akynbTeTa
nonutonorum MIY vmenn M.B. JIoMOHOCOBa, flaypear rocyfiapCTBEHHON npemuu lNpaButensctea PO B 06-
NacTW HayKn 1 TEXHWKN

PEOAKUMOHHAA KOMNETNA

[JOKTOp MOMMTUYECKMX Hayk, npodeccop Kadeapbl POCCUIACKON NoanTuku (akynbTeta nonutonorn Mo-
CKOBCKOrO rocyJapCTBEHHOr0 yHuBepcuTeTa uMeHn M.B. JlomoHocosa

[loKTOp topuanyecknx Hayk, Npodeccop, rnaBHblA HayuHbIA coTpyaHWK HIW Akagemun TeHepanbHOR npo-
Kypatypbl P®

[JokTop dunocodckmx Hayk, npodeccop, 3aBeayrolmii kageapoit Teopum U unocopum NOAUTUKM CaHKT-
MeTepbyprckoro rocyAapcTBEHHOTO YHMBEpPCUTETa, BULe-Npe3naeHT Poccuiickoii accouvaumy nonuTude-
CKOIA Haykm (PATH)

[oKTOp 3KOHOMUMYECKIX HayK, Npodieccop, conpescesarens Poccuiickoro O6LiecTsa MonmTonoros

[JOKTOp topyanyecknx Hayk, npogeccop Kadenpbl OpraHusaLyy npaBOOXPaHWTENbHOW 1 MpaBo3aLyMTHOM
[esTenbHoCTM MCKOBCKOTo rocyJapcTBEHHONO YHUBEPCUTETA
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3oToBaE.C.

KanbHoli N.W.

Kepumos A.[.

KoaneHko B./.

KoBTyH H.H.

KonecHukos B.B.

KoueTkoB A.M.

KpacuHckwii B.B.

Kyp6aHos P.A.

Jlanaesa B.B.

Nebepesa M.M.

NyHees B.B.

Makcumos C.B.

MapTbiHeHKo B.B.

MapueHko M.H.

Macnosckas E.B.

MuxaiineHok O.M.

Hocos C.N.

Ocunos HO.M.

OxoTckuiA E.B.

MoHsAToBCKasA T.I.

Monosa O.B.

Pactopornos C.B.

Caynsk O.I.

CeHuoBa
(Kapacesa) M.B.

ConosbeB AW

KaHanpatr aKOHOMMWYECKVX HayK, BeAyLWiA HayuyHbId COTPYAHWMK 3KOHOMUYECKOro hakynbteta MOCKOBCKO-
ro rocyflapCTBEHHOTO yHuBepcuTeTa MMeHUM M.B. JIOMOHOCOBa, 3aMecTWTe/lb [AaBHOTO pefakTopa XXypHaia
«®unocodus xo3ancTea»

[JokTop dunocodickmx Hayk, npodeccop Kadeapbl MOAUTUYECKUX HAyK U MEXAYHApPOAHbIX OTHOLLEeHWi
KpbIMckoro defiepanbHOro yHmBepcuteTta umeHu B.W. BepHagckoro

[oKTOp tOpuAnYecknx Hayk, npogeccop Kadeapbl KOHCTUTYLMOHHOTO npasa Poccuiickoli akagemMum Ha-
POAHOr0 X03AMCTBA W FOCYAApCTBEHHOW Cnyx6bl Npu MpesugeHte PO, yneH OO6LLECTBEHHOTO Hay4YHO-MeTo-
[IM4ecKoro KoHcynbTatMBHoro Coseta npu LieHTpanbHoli n3brpartensHoi komuccum PO

[okTop dunocodckmx Hayk, npoceccop, 3aBeayrolmii Kadeapoil poCcCUIicKol NOMUTUKM aky/bTeTa Mo-
nutonorum MIry nmexn M.B. JTomoHocoBa

[JOKTOp topuanyeckix Hayk, npogeccop kadeapbl YrofoBHOTO Mpasa W YrofloBHOMO Mnpolecca Hudkeropos-
CKOro mnmrana HalumoHabHOTo 1ccnej0BaTeNbCKOr0 YHUBEPCUTETA «BbICLuas LIKOMA 3KOHOMUKI»

[lOKTOp 3KOHOMMYECKUX HayK, nmpodeccop, 3aBefytowmii kadheapoit obLLeryMaHnTapHbIX U CoLMabHO-3KOHO-
MUYeckmx Hayk CaHKT-TeTepbyprckoro opuanYeckoro MHCTUTyTa AkageMun FeHepasbHON npokypatypbl P,
CTapLUMIA COBETHYMK OCTWLLMM, NOYETHbI PABOTHUK BbICLLETO NPOECCUOHANBHOTO 06pa3oBaHs PO

[lOKTOp MOMMTUYECKMX HayK, npodeccop Kadenpbl POCCUIACKON NOAUTUKM (akynbTeTa noautonorum Mry
nmeHn M.B. JTomoHocoBa

[JoKkTop topuanyeckux Hayk, npodeccop, 3KcnepT PoCCUIACKOrO OG6LYECTBEHHOTO WHCTUTYTA U36MpaTtenb-
HOro npaBa, 4neH OGLIECTBEHHOTO Hay4YHO-METOAMYECKOro KOHCynbTaTuBHOro CoseTa npw  LieHTpanbHOM
136uparesnbHoii komuccum PO

[lOKTOp tOpUAMYECKUX HayK, Mpoteccop, 3aBefytowmii kKadeapolt rpaxaaHCKO-NpaBoBbIX AWUCLUNAWH PIY
nUMeHN I.B. MnexaHoBa, 3ac/yXKeHHbIV topUcT PO

[ OKTOp HOPUANYECKVX HayK, TMaBHbIA Hay4YHbI COTPYAHWK CEKTopa Teopun npasa W rocypapcrsa MHCTUTY-
Ta rocyfapcrtsa M npasa pAH, COBETHWK KOHCTUTYLIMOHHOTO cyAa, uYneH HayyHO-MeTofMyecKoro coseta npu
LleHTpanbHoii n3buparensHoii komuccumn PP

[OKTOp MOMMTUYECKMX HayK, KaHAMAAT MCUMXOMOMMYECKUX HayK, npodeccop, 3aBefytoulas Kadeapoin mupo-
BbIX MONMUTUYECKMX MPOLLECCOB MOCKOBCKOTO FOCYAapPCTBEHHOTO WHCTUTYTA MEX/AyHapOAHbIX OTHOLLEHUI
(YHuBepcuTeTa) MUHUCTEpPCTBA MHOCTPaHHbLIX fen P®, uneH JKCnepTHOro coBeTa Bbiclueli aTTecTalMoHHON
Komuceun MuHucTepeTBa 06pasoBaHMs M Haykv P® no nonutonornv, npeacegarenb HayyHO-MeTofuye-
CKOro coBeta no nonmtonormm MuHucTepcTea 06pa3oBaHuns U Hayku PO

[lOKTOp HOpUAMYecKnX Hayk, Npoteccop, rMaBHblA HayuHbI COTPYAHWUK CEKTOpa YroIOBHOMO npaBa, KPUMUHO-
norum 1 npobnem npasocyaus VHCTUTyTa rocyaapctea u npasa PAH, naypeart FocyfapcTBeHHOM npemun PO no
HayKe 1 TeXHUKe

[oKTOp topuaMyeckux Hayk, npodeccop, 3aBefyHLnii CEKTOPOM YrofoBHOTO Mpasa, KPUMUHOMOTMK 1
npo6nem npasocyaus MHcTuTyTa rocyaapcrsa v npasa PAH

[JOKTOp MOMNTAYECKUX HayK, NPOdeccop, NaBHblli HayuHbI COTPYAHWK WIHCTUTYTA COLManbHO-NonnTuYe-
CKUX nccnepoBaHuii PAH

[okTop topuanyeckux Hayk, npodeccop, 3aBefylolmii kadepoii Teopuy rocyaapctsa v npasa M NOAWUTO-
norum  MOCKOBCKOTO rOCY1apCTBEHHOTO yHUBepcuTeTa MMeHW M.B. JTOMOHOCOBA, 3aC/yXEeHHbIA AedTenb
Hayku P®

[lOKTOp COLMONOrMyecknx Hayk, npodeccop, BeAywMiA Hay4HbIA COTPYAHUK CEeKTopa WCTOPUM POCCUIACKON
couyunonorny Coumonornyeckoro uHctutyta PAH, pykosoauTens LleHTpa coLMOOro-npasoBbIx Uccnenosa-
HuiA CoLMonornyeckoro nHeTuTyTa PAH

LlOKTOp NOMMTUYECKMX HayK, Mpogeccop, PyKOBOAUTENb OTAeNna WUCCAef0BaHUA COLMaIbHO-NONNTUYECKMX
OTHOLIEHWI WHcTMTyTa coumonorun PAH, pykoBOAWTENb CEKTOpa M3y4eHWst Mpob6fiem couuanbHO-NoUTM-
4yeckoro passutunsa MHctutyta coumonorun PAH

[loKTOp tOpuAaMYecKnX Hayk, npodeccop Kadeapbl KOHCTUTYLIMOHHOTO npaBa Poccuiickoil akagemuu Ha-
POLHOr0 X035ICTBA ¥ FOCcyAapPCTBEHHOM CyX6bl Npu Mpe3naeHTe PO

L[loKTOp 3KOHOMMYEeCKUX Hayk, npodeccop, npeacegatens HayuHoro coseTa LleHTpa O6LLECTBEHHbIX Hayk
npu MOCKOBCKOM roCyfapCcTBEHHOM YHMBepcuteTe uUMeHW M.B. JlIoMOHOCOBa, Mpe3vaeHT Akagemun ¢u-
NOCO(UM XO3AICTBA, 3aCNYXKEHHBIN fesTens Hayku PO

[lOKTOp CcOLMONOrnyecknx Hayk, npodeccop Kadeapbl rocyfapCTBEHHOrO ynpasfieHnus u npasa MOCKOB-
CKOTO rOCYZlapCTBEHHOTO WHCTUTYTA MEXAYHapOAHbIX OTHOWeHU (YHuBepcuteTa) MuHUCTEpCTBA WHO-
CTpaHHbIX aen P®

[JoKTOp  IOpUAMYECKNX HayK, npodeccop Kadenpbl YronoBHOro rnpasa MOCKOBCKOTO rocy/japCTBEHHOro
ropuamnyeckoro yHmsepcuteta umeHu O.E. KytaduHa

[JOKTOp MONMTUUYecKMX Hayk, npodeccop, 3asBeAylollas Kaheapoii MOANTUYECKMX WHCTUTYTOB W NpUKNAf-
HbIX NOMNTUYECKNX CCNeA0BaHU CaHKT-MeTep6yprekoro rocyLapcTBeHHOMO yHUBEpCUTeTa

[JoKTop topuandeckux Hayk, npogeccop Kagenpbl MPOKypopcKOro Hafj3opa 3a MCMOMHEHWEM 3aKOHOB B
OMepaTMBHO-PO3bICKHOW [eATENIbHOCTA M yyacTusi MPOKypopa B YroflOBHOM CY/IOMPOW3BOACTBE AKafemMun
TeHepasbHO NPOKypaTypbl PO, cTapLumnii COBETHUK HOCTULLAN

[OKTOp topuanyecknx Hayk, npodeccop Kagenpbl TEOPUM 1 UCTOPUM TOCYAapcTBa U npaBa POCCUIACKOTO YHU-
BepcuTeTa APYXK6bI HAPOI0B

[lOKTOp topuAaMyecknx Hayk, mpodeccop, 3aBefytollas Kadeapoil (MHAHCOBOrO Npasa HOPUAMYECKOrO (ha-
KynbTeTa BOPOHEXCKOro rocyfapCTBEHHOrO YHMBepCUTETa, 3aMeCcTUTeNb AekaHa Mo MeXAyHapoAHOMY Co-
TPYAHUYECTBY BOPOHEXCKOrO TrOCYapCTBEHHOIO YHUBEPCUTETA, 3aC/Y)KEHHbIA PabGOTHUK BbICLUEN LIKO/bI
Poccumn

[JoKTOp nonuTMYecKux Hayk, npodeccop kadeapbl rocyfapcTBEHHOW NOAWUTUKM (hakynbTeTa MNoaAMTONorm
MoCKOBCKOro rocyjapcTBeHHOro yHvusepcuteTa meHu M.B. JlomoHocoBa



Tam6oBLeB B.J1.

Xanunosa E.B.

LibiraHkos NM.A.

YecTHoB U.J1.

WaapwH B.C.

LLlectonan E.b.

LLnpuHaHL A.A.

Lep6a C.M.

SkmumoB A.W.

Aspeiiko AT.

Kyposckas J1.H.

MaHoiino A.B.
Yymakos A.B.

HOauH B.M.

[IOKTOp 3KOHOMUYECKUX HayK, NpO(eccop, rNaBHbliA HayuHbIli COTPYAHWK flabopatopun  WUHCTUTYLMO-
Ha/lbHOTO aHain3a 3KOHOMMYECKOro (hakynbTeTa MOCKOBCKOTO rOCyA4apCTBEHHOTO YHUBEpCUMTETA WUMEHU
M.B. JlomoHocoBa

[lIOKTOp tOpUANYECKUX HayK, [OKTOP COLMOMOTMYECKMX HayK, npodeccop, AekaH Bbiclield LIKOMbl KynbTyp-
HO/ MOMMTMKM W ynpaBfieHus B TyMaHUTapHON cdepe ((hakynbTeta) MOCKOBCKOIO rocyAapCTBEHHOIO YHW-
BepcuTeTa UmeHy M.B. JlomoHoCoBa

[JoKTop (hrnocodckux Hayk, mpodeccop Kagenpbl CPaBHWUTENbHON MOMMTONOTMN (hakynbTeTa MOAUTONOMM
MOCKOBCKOr0 rocyjapcTBEHHOTO yHVBepcMTeTa MMeHU M.B. JToMOHOCOBA, 3acCy)KEeHHbIN AesTeNb Hayku PO

[JloKTop topuamnyecknx Hayk, npodgeccop kadeapbl TeopuM W uCTopun rocypapctea M npasa  CaHKT-
MeTepbyprcKoro  LPUANYECKOTO  MHCTUTYTA  AKagemun TeHepanbHOW  Npokypatypbl  P®,  3aciyXeHHbIi
ropuct P®

[loKTOp topuamnyecknx Hayk, npodgeccop Kadenpbl YrofOBHOrO npouecca M KPUMUHANUCTUKKM - CaHKT-
MeTepbyprckoro  LPUAMYECKOTO  WHCTUTYTa Akafemun [eHepanbHOM NpokypaTypsl P®,  3acnyeHHbli
topuct P®, noyeTHbI paboTHYK NPOKypaTypbl PO, cTapLumnii COBETHMK HOCTUALMN

[Joktop dunocodckux Hayk, npodeccop, 3aBefytolias kKadeapoll COUMOMOrMM W NCUXONOTUM  MOMTUKM
(hakynbTETA MONMMTONOMMM MOCKOBCKOTO TOCYAApCTBEHHOTO YHMBEpCUTeTa WMMeHn M.B. JloMOHOCOBa, 3a-
C/YYKEHHbI PABOTHUK BbICLLEN LWIKOb

[OKTOp NONMTUYECKUX HayK, KaHAmAaT (Mnocodickux Hayk, npodeccop, 3aseaytolmii kadenpoit mctopum
COLMaNbHO-NONMUTUYECKUX YYEHWIA (hakynbTeTa nonuTonorn MOCKOBCKOMO roCyAapCTBEHHOTO YHUBEpPCU-
TeTa UMeHu M.B. JTOMOHOCOBa, MOYETHbIV PAGOTHUK BbICLUETO NPOQECCHOHANBHOTO 06pa3oBaHus PO

[JoKTop topuanyecknx Hayk, npogieccop, 3aBefytoliuii OTAENOM  MEeXAyHapOAHOro COTpyAHMYecTsa U
CpaBHUTENBHOTO MNpaBoBefeHUs Hay4yHO-MccnenoBaTeNlbekoro  MHCTUTYTa  Akafemus  TeHepanbHOWi  npo-
Kypatypbl P®, uneH O3KcnepTHOro coBeTa Bbiclueli aTTecTaUMOHHON Komuccun MuHUCTepcTBa 06pasoBa-
HWS 1 Hayku P® no npaBy, 3acny>XeHHbI AesTenb Hayku PO

[lOKTOp HOpuAaMYecKnx Hayk, npodeccop Kadeapbl rpaxkAaHCKO-NPaBOBbIX AWUCLUMNANH POCCUIACKOTO 3KOHO-
MUWYECKOro yHuBepcuteta umenu I.B. MNnexaHosa

HAYYHO-MPAKTWYECKMIA COBET

HauanbHuK [0roBOpHO-NPaBoOBOro fenaptameHta MUHUCTEPCTBA BHYTPEHHUX Aen P®, 3acnyeHHbI topuct PO

KaHaupat ropuanyeckrx Hayk, Hauya/ilbHUK YnpasneHus MeTOAMKO-aHa/IMTUYECKOro obecrneyeHns Hagsopa
3a NpoueccyalbHOW [eATeNbHOCTLI0 OpraHoB MpefBapuTenbHOr0  paccinefoBaHNs U OnepaTMBHO-PO3bICK-
HOIA [iesATeNbHOCTLI0 [eHepasibHOM NPOKypaTypbl PO, 3acnyXeHHbIl opucT PO

[lOKTOp MOMMTMYECKMX HayK, npoceccop Kadenpbl POCCUIACKON NOAWUTUKKM (hakynbTeTa nonutonorun Mry
nmMeHn M.B. JTomoHocoBa

KaHanaar iopnanueckux Hayk, AUPeKTop AenapTaMeHTa OpraHn3aLum 1 KoHTposis MUHUCTepCTBa ocTULMn PO

HayalbHWUK ynpaBneHus No Haf3opy 3a paccnefoBaHMeM 0C060 BaXHbIX Aen [eHepanbHOW MpOKypaTypbl
P®, 3acny)KeHHbli1 topuct PO

MevervH [.A.

OTBETCTBEHHbIN CEKPETAPb PEJAKLVOHHOW KONNEMNN:

MOCKOBCKWUIA rocyjapcTBEHHbII YHUBEPCUTET MMEHU M.B. loMoHOocoBa



CopepxkaHne
Ne 1 (10) * 2017

Tema BbINyckKa

«®UNOCODYIA MPABA 1 ®UNIOCODUA OTPACTIEN MPABA»

AKTYAJIbHAA TEMA

l'yceiiHoB A.A., CTenuH B.C., CMupHoB A.B., T'padhckuii B.T .,
Nanaesa B.B., Magkues I'.A., boHgaps H.C.

MexaucumnamHapHbIii LeHTP unocogum npasa. Kpyrbii cton

«[MyTn pa3sutna unocodun npasa B Poccum»

7 pexabps 2016 r. MockBa, yN. loHYapHas, 4. 12................. 9
®UNNTOCODUA MPABA

Monos E.A.

dunocodus npasa 1 COLMONOTNA Npasa B YCI0BUAX

MEXANCLMUMAVHAPHOIO B3aUMOAENCTBUS. .....cvvveveverieraans 47

Monosa A.B., Abpamosa M.I.
Mpupoga Npupoabl ¥ OHTONOTUA YesloBeKa:
K BOMPOCY O HOBbIX CYOBbEKTAX MPABA.....cvvevereererverararearerans 51

OBUYMHHMKOB A.N.
OCHOBHbIe Hanpas/eHns, 3afa4m
1 uenu hnnocopun npasa: UCTOPUS UCOBPEMEHHOCT...... 60

YecTHOoB L.J1.
MpakTnuyeckuii NoBOpoT
B COBPEMEHHOMN (NOCOPUM NMPABA........cvvererrerererirereanenns 66

3axapues C.W., CanibH1KoB B.I1.

[lna no3HaHWs npasa npegnaraercs

KOMMPEXEHAHBIA MOAXO . ....cvveveveeviieniereseeesiesieveseereavesnnas 74
laspunosa tO.A.

MHTerpatnBHas KOHLEeNLus npasa:

0T (hMNOCOGICKO-OPUANYECKOTO Ayann3ma

K CUHTE3Y B CMbIC/IOBON TEOPUM. ... 85
lMoHomapésa .M.
[nanekTvka B rocyapCTBEHHOM MPABE..........cccerrverieeriens 91

NCTOPUNA ®TOCODUN MPABA

Kauanosa W.A.

COOTHOLLEHWE NCTOPUYECKOro

1 COBPEMEHHOTO acnekToB pa3BuTKs 0bLLecTBa

B MPOLLECCE TNOBAMNBAUMM. .....vvevrvenrereriereeicrrsie e erns 97

PtomuH C.T.
Pedhopmbl AnekcaHgpa Il n dunocotmsa Meara MnbuHa.... 107

®NNOCOPNA AODMUNHNCTPATUBHOIO NMPABA

KOcynos B.A., BpaTaHoBckuii C.H.
ALMVIHACTPATMBHOE MPaBO KaK ObITUE.......coveviverecrcrinene 115

SUNOCOPCKME OCHOBAHWA YTOJTOBHOIO MPABA,
YrONOBHOIO NPOLECCA 1 NMPOKYPOPCKOW
JEATENIBHOCTU

boukapés C.A.
dunocodms yronoBHOro npasa B UCTOPUM

€BPOMENCKNX U aHIN10-aMEPUKAHCKNX LUKOM........cvevev... 121
BuHokypos A.1O.

dunocodckme Noaxoabl K Hayke

0 NMPOKYPOPCKOW AEATEMBHOCT . ...vveveveereniereiesieveierenes 139

KacaTkuH C.H.

CynebHoe peLLeHne B CMOPHbIX Cyyasx:
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[1yTn pa3suTnA unocogum npasa B Poccuu:
Kpyrnbivi cTo MexamcumninHapHOro LeHTpa
dunocoum npasa IHCTUTYTa drnocogum PAH*

7 nekabps 2016 r., Mocksa

Cnu1coK y4YacTHUKOB

HcTuTyT dhmnococmn PAH

FYCEMHOB A6aycanam A6aynKeprMoBUY — [OKTOP (0COMCKUX HayK, npoteccop, akagemmk PAH, Ha-
YUHbIA pykoBoaguTenbs VIHCTUTYTa dhmnococdmn PAH.

CTEMWH Bsauecnas CeMeHOBUY — [OKTOP (PUIIOCOMNCKUX HayK, npodeccop, akagemuk PAH, TMoyeTHbIl
anpektop MHctutyTa drnocodun PAH, npeanaeHT Poccmiickoro dmnocockoro obLiectsa.

CMWPHOB AHgpeii BagrmoBuy — [OKTOP (hMIocohicKMX Hayk, npodeccop, akagemnk PAH, aupektop VH-
cTuTyTa hunocodum PAH.

UMXXKOB Ceprein JIbBOBUY — KaHAWAAT MOUTUYECKUX HayK, CTapLUWid Hay4HbI COTPYAHUK WHCTUTYTa
cdmnocomn PAH, yueHblii cekpeTapb MeXancUMnInNHapHOro LeHTpa unocopum npasa.

PO3VH Bagnm MapKkoBuY — AOKTOP (PraoCOPCKUX Hayk, npodeccop, Beaywuii Hay4YHbIi COTPYAHUK VIH-
cTuTyTa dhuocodum PAH.

TYXBATYJTMHA NNnaHa AHBapoBHa — acnupaHT VIHCTUTyTa hunocomm PAH.

KOHCTUTYUMOHHBIN Cya PO

BOHOAPb Hukonaii CemMeHOBUY — AOKTOP HPUANYECKUX HayK, npodieccop, 3aciy)XeHHbIN puct PO, cy-
Obs KoHcTuTyyuoHHoro Cyga Po.

FAIDKMEB Maguc AbaynnaeBmy — [OKTOP HPUANYECKMX HayK, Mpodieccop, 3acny>XeHHbI opucT PO, cyaba
KoHcTuTyumnoHHoro Cyna P®.

NHcTUTyT rocygapcrtsa v npasa PAH

TPA®CKNIA Bnagmmup eoprvesny — [OKTOP HOPUAMYECKUX HayK, Npodeccop, 3aBefyloluii CeKTOpoM
MCTOPUN FocyapcTBa, Npasa 1 NONTUYECKUX YyH4EHNA VIHCTUTYTa rocyaapcTea 1 npasa PAH.

JATIAEBA BaneHTuHa BMKTOpOBHA — [AOKTOP HOPUANYECKUX HayK, MPOdeccop, rnaBHbIi Hay4YHbI COTPYA-
HUK IHCTUTYTa rocygapcraa v npasa PAH.

UneHbl MockoBcKo-IMNeTepbyprckoro Knyba n roctu

KEPVMMOB AnekcaHgp >KaHrmpoBuY — LOKTOP HOPULMYECKUX HayK, npodeccop KOpugnyeckoro aky/sib-
TeTa M. M.M. CnepaHckoro Poccuiickas akageMmnsi HapogHOro X035MCTBa M rocyfapCTBEHHOWM Cy»bbl npu
Mpe3ngeHTe PO.

BAPEHEOVM Metp [JaBnaoBuy — KaHAWAAT HOPUAUMYECKMX HayK, afBoKaT, napTHep Konnervn afBoKaToB
r. MockBbl «bapLUeBCKuii n MapTHepbI».

3AXAPOB AnekcaHgp BrnagmmmpoBuy — KaHAMaaT 3KOHOMUYECKUX HayK, npefcefatens lonevynmTenscko-
ro coeeta MockoBCKO-INeTepbyprckoro gmnocofpckoro Kyba.

BOMHUKAHWC EneHa AHaTOMbeBHA — KaHAMAAT (DUNOCOMCKUX HayK, AOLEHT, BeAyLMii HayuHbIi Co-
TPYAHUK IHCTUTYTa npasa 1 pa3smnTtusa BLLIS-CKokoBo.

BOYKAPEB Cepreii AnekcaHApoBUY — KaHAWAAT OPUANYECKUX HAyK, CTapLUMIA Hay4HbIA COTPYAHWK WIH-
CTUTyTa rocyfapcraa v npasa PAH.

* PekomeHayemas ccbinia no matepuany Kpyrnoro crona MexaucumnanHapHoro ueHTpa dunocodpun npasa MHCTUTYTa
tumnocoun PAH, r. Mocksa, 7 aekabpsa 2016 r.: MyTun passutua gunocotun npasa B Poccnmn // Poccniicknii ypHan npaso-
BbIX MccneaoBaHnin. 2017. Ne 1 (10). C. 9-49.
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Mampxunes Maguc Abaynnaesmy

lyceiiHoB A.A.. YBaXaemble Koniniern, 3to —
oyepefHasa BCTpeya (hM0COGOB U OPUCTOB B pam-
Kax MexXancumnanHapHoro LeHTpa guaocopummn
npasa. OHa NocesLLeHa 06MeHYy MHEHMAMW MO BO-
Mnpocy O COCTOAHMWU U PasBUTUM hunocomn npasa
B Poccun n HenocpeACTBEHHO MPOAO/HKAET pasro-
BOp Ha Temy «[1paBO M HaLMOHa/IbHble TPagNULUN,
KOTOPbIA COCTOSNCA rof Haslan (MaTepuasnbl ony-
6/1MKOBaHbl B >KypHasie «Bonpocbkl dunocogpums,
Ne 12 3a 2016 r.) 1 MPOXOANN B PeXXMe KPYroro cTo-
na. Mpepnaralo 1 cerofHA MPOBECTU OBCYXKAEHME
B TakoM >e opmaTe. OTKpbIBasA Halle 3acefaHue,
ocobo xoTen 6bl MPUBETCTBOBATH MPUCYTCTBYHOLLMX
yneHos KoHcTutyumoHHoro Cyaa, KOTOpble [0po-
M HaMm M yBaXaeMbl HAMU N B KayeCTBe W3BECTHbIX
yUeHbIX MPaBoBeOB, U B Ka4ecTBe AeCTBYIOLUMX CY-
feii. VIX yyacTne B NPeAcTosien AUCKYCCUM MOXKHO
paccMaTpuBaTh Kak 3a/10r TOro, YTO TEOPETUYECKYHO
aKTya/lbHOCTb paccmaTpuBaembIx Npobnem uioco-
dhmn npasBa Mbl Bygem conpsaratb ¢ UX NPaKTUYECKON
3/1000JHEBHOCTBHI0 B KOHKPETHBIX YCMOBUSIX COBpPe-
MeHHoli Poccun.

bygaeT, HaBepHOe, NpPaBusibHO, eC/I Mbl OTKPOEM
o6cyxaeHne BbICTynsieHeM [agmca A6gynnaesmya
Mapxuesa.

Mamkmes .A.: Cnacmbo, Abgycanam Abaynkepu-
mMoBumy! Mo Hasag, Korga bbina 3akioyeHa 6naroco-
BEHHAA KOHBEHLMA O CUCTEMATMYECKOM XapakTepe
BCTPEY LOPUCTOB, B TOM uumcne cyfenr KoHcTuTyum-
OHHOro Cyfaa, U BblJAOLLMXCH POCCUIACKMX YUEHbIX-
thrnnocohoB, Mbl 06CYXAaIM HECKONbKO YacTHYH
npo6semy TpaguLuMoHann3mMa B rpase, B OCOOEHHO-
CTW, B KOHCTUTYLIMOHHOM MpaBe. Ha nepsblIli B3rnsg

MOXEeT roKa3aTbCs, YTO NMpesMeT 06CYXXAeHUs Obln
mMesikoeaT. CerogHs Mbl cobmpaemcs nobecefoBaTb
0 60/1ee MaclUTabHbIX BOMPOCax, KacaroLMXcsa nyTei
pa3suTusA mnocogumm npasa B Poccumn. Xoyetca 06-
paTuTb BHUMaHWe Ha TO, YTO MO CyLLeCTBY 3TO BaX-
HOe 06CY)XJeHMe Hayanocb BCe Xe YXe rof Hasag,
NOCKOJIbKY Mbl BbILLIM Ha BeYHble BOMNPOChI (MI0CO-
i NpaBa «4TO ecTb NPaBO», «CYLLECTBYET /1N CBSA3b
MeXay NPaBoM 1 TPaaULMUSMN 1 MOPabIO».

B Hauane XX B. Hay4Hble NpecTaB/IeHNA O Npase,
ero opuanyeckas KapTuHa, B OCHOBHOM, 6blin 1C-
cnefoBaHbl lOPUCTaMU-NO3UTUBUCTaMWU. Ecnm roso-
pUTb MeTatopruyecKn O COXKHbIX KOHLENTyasbHbIX
npo6semax npasa, TO MOXHO WCMNO/b30BaTb 06pa3
nupamuapl ¢ OCHOBHOM HOpMOW, Mo Kenb3eHy, Ha ee
BepLUMHe. Takoe BOT MepapxnyecKn-nnHenHoe n3o-
bpaxeHne npasa. M o4yeBUAHO, YTO B LiEHTpe 3TOMN
KapTWHbI ObINO HaLMOHaIbHOE MpPaBo OAHOM CTpa-
Hbl. B XX B., 0CO6EHHO BO BTOPOI4 €ro MOMOBUHE, He-
OXMAAHHO pPe3KOo BO3POC KakK 06beM, Tak 1 aBToOpU-
TET MEeXJyHapoLHOro rymaHuTapHoro npasa. Kpowme
HaLMOoHabHbLIX TBOPLOB Mpasa MOSBUAUCHL HajHa-
LMOHabHbIe, BeCbMa KpeaTVBHble MPaBOTBOPLIbI —
opraHbl HagHaUMOHAaNbHOM OCTULMU U MeXayHa-
poAaHble opraHu3auun. [na M3MeHMBLLErocs npasa
60/blUe MOAXOANT 06pa3 OMnoschIBaOLLIE BeCb Hall
MUP HOPMAaTMBHOW CETW; 3TO ropasfo 60see CAOXHOe
npeacTasneHne 0 OPUANYECKON KapTUHE MUpa.

VIMeHHO noaToMy, o06Cy)gas MyTb pPasBUTUSA
tmnocopmn npasa B Poccuun, Heo6Xxo4MMO onucaTb
(hrnNoCcohCKUM  A3bIKOM MPOU3OLLEeALIMe Napagur-
Ma/lbHble W3MEHEeHUs B MMWPOBOMA HOPUANYECKONA
KapTvHe Mupa W, eCTeCTBEHHO, COKYCMPOBATLCA U
Ha TOM, YTO NpeAcTaBnseT coboi poccuiickoe Npaso.

A ncxoxy u3 TOro, YTO Mbl, pOCCUIiCKME tOpU-
CTbl, AO/DKHbI MEPENTUN YepTy, OUepUMBAIOLLYIO Tpa-
OVLMOHHbIE MpeACcTaBeHNs O MpaBe Kak «npase
nucaHHOM», NpaBe M3 3aKOoHa, M NPoAyMaTb, a BO3-
MOXHa /M WHas ero KapTuHa, OXBaTblBatoLlas Kak
nucaHHoe, Tak U HenucaHHoe Npaso. HasBepHoe, 3TO
6yfieT HENPOCTO, HO, eC/IN Mbl CyMeeM [0Ka3aTb, YTO
yCTOsIBLLUEeCH MpeAcTaBlieHne O MNUCaHHOM Mpase
W/IJTIO30PHO 1 Ype3MepHO (DMKLIMOHHO, TO Torga 6y-
[leT nerye peLnNTbLCA NeperiTh YepTy.

OCHOBHOW (h110COQCKON KOHLeNLer, KoTopas
NEXUT B OCHOBE POCCUIACKOI HayYHOW KapTUHbI MMPa,
ABMAETCA  MeTalu3nyeckas KapTuHa, 06pasyemast
«pPaeM topUaNYECKNX NOHATUI» (P. hoH VepuHr), nx
cucTeMaTm3aumeid, NOCTPOEHMEM MHOTOUMUCIEHHbIX
KnaccugurkaLlmii, KOTOpbIM MPUAAETCS CKPbITOE HOP-
MaTMBHOE 3HAYeHWe CBOEro pofa «BTOPUUHbIX Mpa-
BU/1» (BblpadKeHWE WU3BECTHOro nosmtusmucta . Xap-
Ta). locrnogcTByeT npeactas/ieHMe 06 aBTOMaTU3me
noeefeHNs cybbekTa npasa B MnpoLecce peaimsaunm
npaBoBbIX HOpPM. Pa3 ecTb topuanyeckas HoOpMa, OHa
COLEePXUTCA B 3aKOHE, He yTpaTuBLLEM CUily, T.e. Aeli-
CTBUTE/IbHOM 3aKOHe, TO OHa 0653aTeNlbHO BUSET Ha
MOTMBbI MOBeLEHNS YesioBeKa. To eCcTb /1tbas Hopma,
ABNSOLLAACA AeACTBUTENLHOM (MOHATME, yNnoTpe6ns-

Poccuiickuii XkypHan npaBoBbIx UccneaoBaHuii. 2017 « Ne 1 (10)\



AKTYAJIbHAA TEMA

emoe . Kesib3eHOM), HenpemMeHHO 0Ka3blBaeT adhek-
TVBHOE LeHHOCTHO-MOTUBALMOHHOE perynupyoLlee
BO3[eliCTBME Ha MOBeAeHMe NKOAEN, BCTyMawoWmUX B
OTHOLWWEHWA. «[NarybHble nocnegHble MNocneacTeums
cneumanm3aunmn HayyHbIX 3HaHW», 0 KOTOPbIX Mn-
can oH Xaliek, 1 3alOopeHHOCTb Hay4yHOro Mo3Ha-
HUSA NPUBENY K MOSIBMEHNIO WU/IKO30PHOMO Hay4YHOro
npeacTaBneHnss — pas lpumyeckas HopMa LelicTBr-
TeflbHa, TO OHa 065A3aTe/IbHO — 3PPEKTUBHO NN He
BMOMIHE 3(PPEKTUBHO — OKa3bIBaET perynupytoLlee
BO3AelcTBME. A Beflb 3TO PUKLMOHHAA Mpe3yMnuus,
NMOCKOJIbKY [OBO/MIbHO 4acTO MOBeAeHWe NoAeid 06-
YCMOBMEHO He TEMM MOTMBAMW, KOTOPble CO3Aar0Tcs
[eliCTBMEM HOPUANYECKON HOPMbI, a TEMWU, KOTOPbIe
[lal0T VHble, couumanbHble HOPMbI, MOPOM 0b6najato-
Lime 60MblUe MOTUBALIMOHHOM CUMOIA.

FOpUCTbI He CKNOHHbI 06palaTb BHMMaHME Ha
pa3Hyl0 MOTUBALMOHHYKO CWUTY HernmcaHHbIX HOPM.
dnemMeHTapHbIN NpyMep: YenoBeK 6epeT B AONT Thbl-
cAvy pybneii ¢ 0683aTeNbCTBOM BEPHYTHL AOAT CBO-
eMy KpeguTopy uepe3 mecsu. poxognT mecsy, n
OH 60 BO3BpALLaeT, MO0 He BO3BpaLLaeT AeHbIN.
Ecnv oH n36mpaeT nepsblli BapuaHT MOBefeHUS B
VIMYLLECTBEHHOM OTHOLUEHWUWN, TO HOPUCTbI OOBACHS-
0T 3TO 60A3HLIO OPMANYECKOTO HakazaHus, npeayc-
MOTPEHHOro HopMamu 3akoHa. Punocod), 3aHMMat-
LLINIACA 3TUKOM, 0OBACHUT TaKoe MOBeEHNE TeM, UTO
poauTenu B AeTCTBE NPUBUN CBOEMY PeBGeHKY 3Tu-
Yyeckre HOpMbl A06POMNOPSAOUHOCTU. A 3KOHOMUCT,
KOTOpbIA yntan Agama CMnTa, CKaXKeT, YTO JO/T Bbl-
naayeH, NOTOMY YTO MCMO/HATb KOHTPaKTbl BbIFOA-
Ho. NonyTHO 3ajam BOMPOC — a MOXHO /I CYUTaTb
HOPUANYECKOA HOPMOIA MpaBW/Io, COoAepikalleecs B
POCCUINCKOM 3aKOHE, KOTOPOEe HU pa3y He NpUMeHs-
nocb (CKakem, Npasuio 3akoHa 06 06pa3oBaHMK O
BHeOYepeaHOM MpPeAoCcTaBeEHNM COLMANIbBHOTO KU-
Nbsi paboTHMKaM HapoLHOro obpasoBaHnA)?

B 3aKoHOMMYeCKO Teopuu, B pamKax 3KOHOMU-
YecKOro aHann3a pUANYECKMX HOPM Pa3BMBalOTCA
KOHLIEMLMM KOHCEKBEHLMaM3mMa — WCCNefoBaHus
CTUMYNMPYIOLLEr0 BO3LENCTBUS W PErynvpyoLero
ahdekTa PUANYECKNX HOPM. DKOHOMUCTLI 1U36pa-
N1 06paTHYI0 NPe3yMMLMI0: OHTOMIOrMYECKOe Cyllie-
CTBOBaHME KOPUANYECKON HOPMbI MOXET CTUMYN-
poBaTb MOBefEeHME, M Yalle BCEro 3T0 MPOUCXOAMT,
HO OHa MOXET M He O0Ka3blBaTb HUKaKOro perynvpy-
IOLLEro BO3AEWCTBMA B CUAY MNPOTMBOAENCTBUS €
HernmcaHHbIX, HelpuanYecKnx HopM. Ecnmn ctpem-
JIeHVe 4YenoBeka K MakcMmusaumn npubbinn (unu,
B LUMPOKOM CMbIC/e, NOME3HOCTb), CO3/jaBaemMoe He-
NUCaHHOM, HO CTOJIb YX€ OHTONOMNYECKM YKOPEHEH-
HOWM 3KOHOMMWYECKOI COLManbHOM HOPMOW, CUbHee
3aKOHOMOC/YLWHOCTW, TO CTUMY/bl, CO34aBaeMble
HOPUANYECKOA HOPMOWA, Cabbl, AN MUX HET BOOOLLE.
Mo3aToMy B 3KOHOMWYECKOW WHCTUTYLMOHAILHOM
TEOPUN OPUANYECKME HOPMbI, COAepXalline CaHK-
UMM 3a AeBMaHTHOe MOBeAeHMe, paccMaTprBaloTCs
aKoHomuctamn (Iapu bekkep, naypeat Hobenes-
CKOi NpemMmnm) Kak cBoeobpasHble LieHbI, Ha3Havae-
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lyceiiHoB Ab6aycanam Ab6aynKePUMOBNY

Mble 3a OMpejAesieHHOe MOBefeHVe U [elicTBytoLLme
Ha creLndnyecKnx «pblHKax».

A nbITatocb choKYCUPOBaATLCA HA BOMPOCE O C/I0XK-
HOM KOHTEKCTe pa3HbIX COLManbHbIX HOPM, BK/OYas
3KOHOMMYECKY0 HOPMY MaKCUMM3aL My None3HoCTH,
B KOTOPOM HaxoAsaTcs Ccyrybo opuanyveckmne HopMbl.
JlomkKHa 1 coBpeMeHHas lopuanyeckas kapTuHa Mmpa
OMMCbIBaTb 3TY B3aMMOCBSI3b — HE TOJIbKO 1) HaLmo-
Ha/TbHbIX FOPUANYECKMX HOPM — 1 HOPM MeXayHapos-
HOrO Mpasa, 2) He TO/IbKO IOPUANYECKNX HOPM — HO U
WHbIX, BECbMa BNNATENbHbIX COLNAbHbIX HOPM — CO-
UnanbHOM  TPafuLMOHAbHOCTM, 3KOHOMUYECKUX,
KyNbTYPHbIX HOPM? Hago nv ropuctam nepenTtn pyom-
KOH MMM >e chopMMpOBaBLLENCS B TeUeHMe Thicayerne-
TUIA «AOrMaTUYECKOM HEe3aBUCUMOCTU» (BblpaXkeHMe
Hwiknaca J/lymaHa)! NpaBoBOW CUCTEMbI?

MocTMOAEPHUCTCKNE MNPeACcTaBieHns o  pu-
[MYECKOM KapTuMHe Mupa MpeacTaBnstoT coboi He-
YTO [euUeHTpann30BaHHOE, HenepapxmyHoe — To
Kenb3eHy. 3TO 4TO-TO, BbI3blBatolllee accoLmaLmio
C ngeeii NOCTCTPYKTypan3ma, — WAeeii pu3ombl,
3TO Cnoco6 MPUMHUUNWAIBHO HEeNNHErHOM opraHu-
3auMm Hekoen uenoctHocTn (K. Jenés n o. eBaT-
Tapu), OCTaBAAOWMIA OTKPbITOA BO3MOXHOCTb A/1A
BHYTPEHHE NOABMKHOCTU.

He cnyvaliHO OpUCTbI CTaiM nmcaTb O HOBOWA
3CTeTUKe Npasa. A nmeto B BuAy paboty lMNeepa Lna-
ra «3CTeTUKM aMepUKaHCKOro rnpaea»2. Y Hero 06-

1 Luhmann N. Funktionale Methode und juristische Ents-
cheidung // Archiv des offentlichen Rechts (AoR). 1969. Bd.
94. S. 1, 4; cm. Takke: ldem. Ausdifferenzierung des Rechts:
Beitrage zur Rechts-soziologie und Rechtstheorie. Suhrkamp,
1999. S. 276.

LLnar M. ScTeTmMka aMepuKaHCKOro npasa // Poccuiickumii
exxerofHuK Teopun npasa. 2010. Ne 3. C. 112-181.
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pa3 npaBa — 3TO 06pa3 CeTKW, KOTOPbIA sBNseTcA
CO3HaTEe/bHOM KOHUEeNTya/IbHOM cTpaTermeins.

MocTMOAEPHUCTbI BbIABUTAOT MAEK PU3OMHOr0
[leLeHTpann30BaHHOro npaea. B mx npeacTaBneHumsx
npaBo He SBASeTCA NepapxXmMYecKoi, UMEIOLLEN eaum-
HOe OCHOBaHWe CTPYKTYPOIA, OHO NPeACTaBNSET COO0M
pa3BeTB/EHHYIO, MHOTOMEPHYIO CETb — PU30MY, CO-
CTOSILLYIO U3 MHOXECTBa C/ly4aliHO 1 NOKaslbHO pa3Bu-
BaOLLMXCA 3/1EMEHTOB — 53blK MpaBa, CUMBOJIbI Npa-
Ba, HOPMbI MpaBa, akTbl NPaBONPUMEHEHWS, 3aKOHbI,
TpaAVLIMOHHbIE MPaBOBbIe LIeHHOCTIA.

PeanbHasi, perynumpylowias opuanyeckas Hopma
CuensieHa C MHOXXEeCTBOM COLMasTbHbIX HOPM, YCBO-
€HHbIX Ye/I0BEKOM.

MoaToMy, ecnn MepeHecTn 3Ty HOPMY B ApYyryro
CTpaHy, C WUHbIMU COLMaIbHbIMMA HOPMaMK, OHa He
6yneT pelictBoBaTtb. HOpuauueckas Hopwma, copep-
Xallascsa B 3aKOHe, HO He NpuUMeHsiemasl, C 3TOW
TOYKWN 3PEHUSA He OTHOCUTCHA K MnpaBy. 3TO TOMbKO
NIOTNYECKOe MOHATUe, Hekast Ge3KU3HeHHas, noyTu
mMatematuyeckas gopmyna. B XIV-XVI BB., BO Bpe-
MSi peLenuMyM pPUMCKOro fpaBa B CPeAHEBEKOBOWA
EBpone, wTanbsHCKME, WCNAHCKWe, TOMNaHACKME,
HeMeLlKMe Y4YeHble-lopuCTbl  CTa/lM  LCMONb30BaThb
topuaMYecKne HOpPMbl PUMCKOFO MpaBa Kak CBOEO-
OpasHbIii CTPOUTENbHbLIN MaTepuan A4S MNocTpoe-
HUSA HaLWOHa/bHOrO 3akoHojaTenbcTBa. [Mpu 3TOM
OHW 3HaNIN TOMBKO NOrMKO-NPaBOBOM KOHTEKCT 3TUX
HOpM. OHW He MOINM 3HaTb HEHPULUYECKUA KOH-
TEKCT, T.e. JaBHO 3abbITble coLMabHble HOPMbI, Ha-
XOAVBLUMECA BO B3aMMOCBSA3M C HOPMamm PUMCKOrO
npasa. «OXXNBUTb» UX ObINI0 HEBO3MOXHO.

Ockap LLUneHrnep o4yeHb TOYHO Nucan B «3akare
EBponbl» 0 TOM, 4YTO peuenunsa B EBpone pMMCKoOro
npasa — 3TO NNLWb NOFUYECKOe CoBOYNoTpe6e-
HVe, HO He cama >XW3Hb, fieXallas B OCHOBE 3TUX
HOPULMYECKMX HOPM. YMOMKHYBLUYIO MeTahunanky
PUMCKMX NPaBOBbIX MOHATUI HEBO3MOXHO Mpo-
6yauTb MbILLEHMEM CpefHEBEKOBbLIX €BPOMeNiLEB,
CKOJIbKO 6bl OHU MX HWU NPUMeHANW. [paBoBble HOP-
Mbl BCerfa obpalleHbl K 0AAM, U eCTb CBS3b MeXAY
HOPMOIi WM CO3HaHMEM nofeli — COBPEMEHHMKOB
NOSIB/IEHNS 3TOW HOpMbI. JIOAM B PUMCKOM 06LLe-
CTBe, MOMUMO 3TUX HOPUANYECKNX HOPM, PYyKOBOA-
CTBOB&/IMCb TaKXe W HEenuUCcaHHbIMW COLMNabHbIMU
HOpMamu.

3TN ngen NOCTCTPYKTypaM3ma MOXHO JIerko
06HapYXUTb B M3BECTHOW cTaTbe A. ®ockyne, MNpea-
cepatens KoHcTuTyumoHHoro Cyga ®PI, B KoTopoi
MCronb3yeTca 3anoMmHarollasca metadopa O CO-
BPEMEHHOW CKy/MbMTYpPHOWM opme, MMEHYeMolr Mo-
6unbS. Mobunb nNpeacTaBNsieT €060V CKyNbATYpY,
CO3JaHHyl0 B CTune KuHeTmsma. MeTtadopa € MoO-
6unem wncnonb3yetcss Pockyne ANA LEKOHCTPYKL MU

3 Tamxe. C. 122.

4 fpkosa E.A. VIcTopusi  METOLONOMNS FOPUANYECKOW HayKMN.
TromeHb, 2012. C. 329.

5 ®ockyne A. lNpasa yenoseka. 2014. Ne 4. C. 8-12.

CNOXUBLUMXCA MNPeACTaBNeHN i 06 MepapXrMyecKoi
CTPYKTYpe HafHaUVNOHa/IbHOIO W HauMOHa/bHbIX-
KOHCTUTYLNOHHBIX NPaBONOPSAKOB.

Mob6unb — 3TO NOABMXHaA CKynbnTypa, COo-
CTOsILLaA M3 MHOXECTBa COXPaHSIOLLMX paBHOBECUE
3/1eMeHTOB, KOTOpble MOryT ABWUraTbCs, HO COeAn-
HEHbl MeXAy CO60M BepeBKaMW WAN MPOBOJIOKONA.
OTa KOHCTpPyKUMA npoTmBonocTasniseTca ®ockyne
nupamuge Kak HernoABWXKHOM MepapXUUHOW reome-
TPUYECKOM KOHCTPYKLMMN.

[na onucaHMa B3aMMOOTHOLLEHWA €BPONeit-
CKNX KOHCTUTYLMOHHBIX CyfoB ¢ EBponenickum Cy-
[lOM NO npaBamMm 4YenoBeka 60nblle MOAXOAUT MeTa-
thopa mobuns.

B topnanyeckom Bokabynspe A. dockyse He cy-
YaliHO MCNOMb3YKTCA C0Ba O Ky/NbTYPHOM pPensaTu-
BM3Me, T.€. 0 Pa3NUmAX B Ky/bType Aadke 3anafHOeB-
ponercKnx HapoaoB. M B 3TOM NposiBNSETCS METOLO-
N0TUSA KyNbTYPHOTrO MOpanin3mMa, ABMSOWANACcs Tak
Ha3blBaeMbIM  KY/NIbTYPHO-UCTOPUYECKNM MOAXOA0M
B MpoLecce HpUANYecKoro no3HaHus. B ocHoBaHMN
3TOW HOPUANYECKON METOLOMOrMN HaxoAUTCA Te3nc
0 TOM, YTO 06LLeYenoBeyecKas KynbTypa Kak topuan-
YecKoe NMOHATWE NMpeLCcTaBseT COO0M Pa3HOBMAHOCTb
KOHCTUTYLMOHHO-MPaBOBbIX (IMKLWIA, B KOTOPOIA Mpo-
ABNAETCS MPeTeH3MA TONbKO OLHOW U3 LMBUAN3aLunii
Ha Ky/nbTypHOe M NpaBOBOE MEpPBEHCTBO, HE3aMETHO
npe.BpaLLatoLleecs B CTpeM/ieHe K rereMoHun. Moa-
TOMY NPUHLMM NOPann3Ma KynbTyp SBASETCS aHTU-
Te30i KynbTypHOMY MOHM3MY. B pycne aToi nccnego-
BaTe/bCKOM Mapafurmbl paboTalT Takue HemeLKue
thunnocodbl, Kak I'. J1o66e, HO. Xabepmac, npasoBesbl
X. Manwup, I'. 1to66e-Bonbh.

KynbTypHO-MCTOpMYeCcKass MeTOLONOorMs OCHO-
BaHa, MOMUMO MPUHLMMA KyNbTYPHOro Maopanmns-
Ma, Ha NPUHLUMNE OpraHMLM3Ma, KOTOpbIA npeayc-
MaTpuBaeT pPacCMOTPeHWe MapTUKYNAPHOM HaLmo-
Ha/IbHOW KyNbTypbl TOFO AWM MHOTO HapoJa Kak CBO-
ero pofa opraHn3ma, XX1BYLLEro rno ero BHyTPeHHUM
(He BHeLWHWM) 3aKOHaM, efMHbIM 4/1 BCEX HApOL0B
Ha 3emsie. [103TOMY Ky/bTypbl pas3fiMyHbIX HapOL0B
ABNAOTCA HEKUM OpPraHMYyecKUM LefbiM, 4emM-TO
BPOLE COBEPLUEHHO YHUKA/IbHOW  KO//IEKTUBHOM
Lywin. B HemMeLKol nutepaType 3TO MOHATUE MMe-
HyeTca TepMUHOM rewTasbT (Gestalt). MiMeHHO 3TOT
NPUHLMMN NO3BOMSET 00bEAMHUTL B OLHO Hanpas/e-
HVe TakuX, B OOLLEM-TO, pasHbIX YYeHbIX, Kak pyc-
ckoro y4yeHoro H.A. [JaHWNeBCKOro, aHrnincKoro
yueHoro A.TOWHOW, HEMELKMX ydeHbix . J1lo66e n
O. LUneHrnepa. banskne K HUM B3rnsaabl BbICKa3bl-
Ba/IN pycckue espasniiubl — H. Tpy6eukoii, M. Ca-
BULLKWA.

Tenepb, NpUCTynass K OCHOBHOM 4acTu CBOEro
BbICTYM/IEHWS, S CBOKO 3agayy (C NO3vuUK NPaKTu-
YeCKOM HPUCTIPYLEHLMN) BUXKY elle 6onee YCnox-
HEeHHOM, Befjb MOMUMO TOr0, YTO6bI M3naraTb Kakue-
TO CBOM COBGCTBEHHbIE MPeLCTaBeHUsa O unocohnn
npasa, Hafo NONbITaTbCA cAenarb HeYTo Gosbllee —
nokasartb, YTO 3HaHWe (nIocopmn rnpasa, pasBUTUE
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thrnocohmn npaBa — 3TO eCTb HeKast HacyLLHas rno-
TPebHOCTb MPaKTUYecKo topucnpygeHumn. MHe
XOYeTCA MokasaTb Ha MpuMepax, YTO 3TU 3HaHWuA
MrpatT OYeHb BaXKHYK PO/ib B MPUHATUN, OCOGEH-
HO, CaMbIX CMIOXHbIX, peleHnid. U TyT A onuparoch
Ha asTOpuTeT EBreHms BacunibeBnya CneKTOPCKO-
ro, KOTOPOro cyMTalw CBOMM MPOBOLHMKOM B Mupe
thrnocohmn npasa, OAHMM U3 CaMbIX aBTOPUTETHbIX
pyccknx ¢mnocogoB npasa CepebpsiHOro Beka. Tak
BOT, OH B CBOEW cTaThe «dunocodpus n ropucnpy-
feHumsa» (onybnukosaHHOM 100 neT Hasag, B 1916 r.)
nucan, YTo B KaXKA0oM ObITOBOM, MPOCTOM HOpUAnYe-
CKOM [iefle MOXXHO OGHapy>XuTb /1y6uHbI (hrnioco-
. ITO [elCTBUTENBHO TaK, MOXHO OOHapYyXXUTb
BCE INYyOUHBI (hnnocomn fake B HEOOMbLIMX N He
OYeHb 3HaYMTENbHbIX OPUANYECKNX fenax. WTak,
4YTO MOXET AaTb uaocodpus npaBa NPaKTUYECKOWA
ropucnpyfeHumn? BoT M3BeCTHOE BblpaXkeHue BUKO:
«CTpaHHaa CcrnocobHOCTb ymMa — BCe CBA3bIBATb».
dunocoua npaBa — 3TO Ta CUCTeMa Wfel, Hayu-
HbIX U (PUNOCOCKMX, KOTOpas MO3BOJIAET HOpUCTam
CBS13aTb HOPUANYECKMIA MUP CO BCEM OCTasIbHbIM MU-
pomM ugenr. V1 ¢ aCTETUYECKMM KOHLENTOM, U fAaxe
C MaTemaTM4yeckuM KOHLENTOM [eiCTBUTENbHOCTMU.
Bce MOXHO cBfi3aTb C MOMOLLbIO huiocopumn npa-
Ba. Punocouma npasa — 3TO MO CyTU fenla MUpPO-
BO33peHVe, HPUANYECKOe MUPOBO33peHMe. U Kak
BCSAAKOE MMVPOBO33PeHVe OHO [aeT NpejcTaB/ieHne O
TOM, UYTO €CTb HOPUAMYECKUI I MUP U KaKMMU METO-
JaMn, KakuMmK crnocobaMm Mo3HaeTcsl aTOT 0COObIv
ropuandecknii mmp (To, 4TO OH OCOObLIN, A B 3TOM
COBEPLLUEHHO He COMHeBakCb). BOT, cO6CTBEHHO ro-
BOPS, UTO U3 cebs npeacTasnseT Guiocopus npasa.
WM 9 HeCKONbKO CNOB B CBOEM BbICTYMN/IEHUM CKaXy O
TOM, KaK BO3HVK 3TOT IOPUANYECKUIA MUP N YTO OH
13 cebs npeacTasnfeT B CBOEM K/1aCCUYECKOM Bbipa-
YKEHUN MeTan3nYecKoro puanyeckoro Mypa.
MoHATNE «KapTuHa MUpa» B puiocopum LInpo-
KO mcnonb3oBasiocb 3. Kaccupepom, KOTOpbIA nucan
0 TOM, YTO nobefa KapTe3maHCKOM (hrnocopum Ko-
peHHbIM 06pa3oM M3MeHWIA BCHO KapTUHY Mupas.
KoHeYyHOo, OH MMen B BUAY W3MEHEHWUS B Hay4HbIX
npeacTasneHnAX 06 OKpyxatowem Hac mupe. Kak
M3BECTHO, MOHATUE «HAayyHas KapTuHa Mupa» LIn-
poko mcnosnb3yetcsa B pabotax B.C. CtenuHa. 370 TO,
4YTO NOSBUNOCH, C MOE TOYKW 3peHus, B I—II1 BB. H.3.
3T0 Nepuog KNacCUYecKoM PUMCKOW HpUCnpyaeH-
LMKn, Korga v Bo3HWKIa MeTadur3nyeckas ropugnye-
CKas KapTuHa mupa. M camblil 1060MbITHLIA BOMPOC
[N MeHs, a eCTb /I Kakoe-TO BAINAHWE, NYCTb U Me-
Tausnyeckoii, mnocopmm Ha gunocoguio npasa?
M npoucxoauT nn celvac Kakoe-TO CEpbe3HOoe U3-
MEHEHMe, HaCTO/IbKO Cepbe3Hoe, 4YTOObl BAUATL U
Ha npakTuky? MoToOMy 4TO, ecnu 3TO TOMLKO Mpes-
MET Hay4yHOro AMCKypca, 3Ha4uT, maocopums npasa
He pgobpanacb [0 MNPaKTUYECKOW HOPUCMIPYLEHLUN.
Ecnu xe dmnocogms npasa NpoHUK/IA B TKaHb Npak-

6 Kaccupep 9. dunocodus MpoceeweHns. M., 2004. C. 32.
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TUKW, TO 3TO CBUAETENLCTBYET YXKe 0 6onee cepbes-
HOM B/IMSIHWM, 3TO YXXe HEKMIA nokasaTeslb TOro, YTo
HayKa noLuna BWMpb N [06MBaeTCs Kakux-To 60siee
Cepbe3HbIX pe3ynbTaTtoB. U A gymaro, 4To feicTBu-
Te/lbHO (He roBoOps Y)ke Mpo 3anafHyt (unocohunio
npasa) HEKOe COCTOsIHWE OLeneHeHUsi, B KOTOPOM
npe6bbiBana ¢unocogpua npasa (0CO6eHHO B Hyfe-
Bble rogbl — MOHOE OTCYTCTBME MNy6AMKaLMiA),
npoxoauT. [MoABNSAIOTCA HOBble, OYeHb WHTepec-
Hble ny6nmkaumn. CoBCeM HeAaBHO Bbllla KHUra o
thmnnocomn npasa B.M. P0o3MHa, 04YeHb MHTepecHas
nyénukaums no guaocopum n A3blky npasa Xap-
Ta. Hy, KOHeYHO, O4YeHb MHTepecHble (unocogckmne
MIeN Ham MOCTOAHHO npepocTtasnseT B.[. 30pbKuH
B CBOMX KHUrax. Ha uTo 2 ele obpally BHMMaHue?
EcTb elle KHUra, KOTopas Bbila B XapbKoBe Ba —
Tpw roga Hasag. Haw konnera, A.B. Ctosba, nsgan
KHUTY O HeKnaccu4veckoi dmnocodmn npasa. MHe
OHa MoKa3asiacb TOXE OYeHb MHTepecHol. Kak Bu-
AVM, npouecc naeT. PaHee ny6nvkaumm orpaHu4um-
Ba/INCb TOMLKO Y4eBHUKaMK, ceiyac >ke NosBsTCA
NHTepecHble MOHOrpatryecKmne NccneoBaHuns.

B cBOEM BbICTYM/IEHNUN XO4y 06paTUTb BHMMA-
HU1e Ha cneaytoLLme y3/10Bble TOUKN.

HauHy ¢ Toro, 4to, COGCTBEHHO FOBOPS,, MHOMO
BEKOB Mbl, IOPUCTbI, MOMb30BAIUCL CYrybo MeTa-
(hM3NYECKMU MNPEACTaBNeHUs MU O OPUANYECKOM
Mupe. HOpugmyeckme MOHATUSA, Knaccuukaumm —
yuctaa metapmsmka. M s 6bl He cTan Tak OTHOCUTb-
€A K 3TUM B3rnsgam, MeTapu3nyeckum, formaTu-
YeCKMM, KaK K Yemy-To, 4TO 00653aTe/lbHO Hafo npe-
0f0NneTb. Mosi TOUKa 3peHUs UCXOAUT M3 TOro, YTO
eCTb HeYTO B 3TUX MpeACTaBNeHUAX COBEPLUEHHO
HECOKpYLUMMOE, He4yTo, 4YTO COCTaBisieT CamoCTb
HOPUANYECKO HayKKW, OT KOTOPO Mbl HMKOrAa He
n3baBumcs. ITO rO3HaBaTe/lbHble  KOHCTPYKLUUK,
KOTOpble OblIM  MUCMOMb30BaHbl MPU  MOABAEHUN
HOPULMYECKOr0 MMpPa, KOTOpble O3Ha4atoT, YTO 3TO
N eCTb HOPUCMIPYAEHLNS KaK caMOCTOSATeNbHas opu-
[ndeckas Hayka. M ecnn Mbl MOMNbITaeMCA WUCKIIO-
YNTb YTO-TO M3 3TOW OPUAMNYECKON HayKn B yliep6
[LormMaTuyeckMM npeacTaBneHnsiM, TO caMa no cebe
3Ta HaykKa MOXET MpPOCTO MepectaTb CyLLeCcTBOBAaTb.
MonyTHO 3ameyy, 4TO B XX B. Obl71 OPOLUEH CW/Ib-
HelWNi BbI30B Haller [OrmMaTu4eckol topucnpy-
[eHUNN co CTOPOHbI 3KOHOMWCTOB. ITO Ta cucTema
B3rNS40B, KOTOpas ceivac nony4ymna 60nblloe pac-
npoctpaHeHne — law and economics. OHW FOBOPAT:
«Mbl CMOTPUM Ha MpaBO C Halleil 3KOHOMWYECKOW
TOYKW 3pPEHNs N BUAMM, YTO HaJ0 M3BMeYb M3 Mpasa
OCHOBHOI CTepXeHb. Haflo M3Bneyb Bally OpUeHTU-
POBKY TO/IbKO Ha MAen CrpaBefMBOCTU. A BMeCTO
cnpasef/IMBOCTM BCTaBUTb ApPYroli OcHOBOMO/ara-
IOWMIA CTep)KEHb — 3KOHOMWYECKYIO 3heKTmB-
HOCTb». 1 TOrAa Bce cTaHeT Ha MecTo. W Torga npaso
cTaHeT 60/1ee COBEPLUEHHbIM.

W ™Mbl gaxke MHOrAa, KOrAa paccmMaTpuBaem KOH-
KpeTHble fena, CTafIKuBaemcsl ¢ TeM, YTO NPUXOANT-
CSl OLleHMBaTb — & Ha CaMOM /11 fiefie MOXHO 3ame-
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HUTb CMpaBefNBOCTb 3EKTUBHOCTLIO? Celivac B
KoHcTtutyunoHHom Cyne PP paccmaTpuBaeTcs no-
CTaTOYHO CNOXHOe faeno. B MpaxaaHCKOM Kofekce
P®, B camoii coBpeMeHHOW ero yactu — 06 aBTop-
CKMX MpaBax, MosBWU/IaCb CUCTEMa HakasaHUs Tex,
KTO HapyLllaeT aBTOPCKME MpaBa, TaK Ha3blBaemble
KapaTefibHble LWTpadbl WA KapaTefbHble YObITKW.
Tak, €Cnn HapyLnTeslb, CKaXKEM, KaKOW-TO MeNKuii
TOproeew, NpoJaeT AUCKM ¢ necHAMM CTtaca Muxaii-
JI0Ba, ero wrpapyoT, N 3a KaKgoe Npou3BefeHuve ¢
Hero B3bICKMBAIOT 3apaHee HOPMATUBHO YCTaHOB-
NIEHHble YObITKM, He Te, KOTOPble OH peasibHO MOHEC,
a Te, KOTOpble 3aKOHOAATeslb MOCYUTAT HYXHbIM
YCTaHOBUTb, MPAMO Kak B Yyro/10BHOM Mpase.

Pasmep aTOT — OT fecsAtn Tbicay pybneii (Mu-
HYMa/bHasA CcTaBka) — [0 MATU MWIIMOHOB. A Ha
ancke Ctaca MuxaiinoBa MOXET ObITb ABECTM MECEH.
W BOT, NpojaeT Kakas-HMUOYAb XeHLUMHa B [asleKoi
rnybuvHKe AUCK, ee oTorpadmpyroT, TyT Xe nayT B
Cyfi, U 3TO abCOMOTHO rapaHTUPOBAHHOE BbIUTPbILL-
HOe fAef10. Ha XeHLWMHY Hanaraetca wrpad, Kak Mu-
HUMYM, MUISIMOH ABECTU ThicAY py6nei.

Ceiiyac 06 3TOM fefne roBopuTb MNOAPOGHO A He
CTaHy, elle pelleHMe He 0O0bABUMIM, HO B OOLLEM-TO
cama Mo cebe aTta HopMa — pe3y/nbTaT Peuenuuu.
OHa 3aMMCTBOBaHa M nonana K Ham 61arofaps Bo3-
[leMCTBMIO HECKONbKMX CcTpaH. [1o cyulectsy, 3TO
amepukaHckas Hopwma. Ee HeT B EBpone. OHa no-
ABWNACh Y HAC W B MOCTCOBETCKMX CTpaHax. ATo npo-
LYKT TOWM camOl MAEO0NOMMN «MNpaBa N 3KOHOMUKN»,
KOrfa paccy>falT MpPUMEPHO TaK: eCTb HeKue He-
TPagULMOHHbIE PbIHKW, eCTb MPECTYNieHns — 370
ToBap. ECTb HakasaHMe — 3TO LieHa. OTO CBOeobpas-
HbI/i PbIHOK. 1 ecnn Mbl XOTUM MCKOPEHUTbL Kakoe-
TO MpecTynneHue, fasalite byaem «3aamMpaTb» LieHY
Ha 3TO npecTynieHve, U 310 OyaeT 3(HeKTMBHO.
M HuKakasa cnpasef/iMBOCTb, COGCTBEHHO rOBOpPS,
He HYXHa, MOTOMY 4YTO BCE MOXHO NOACYMTATb U
OnpefieNnUTb HakasaHue. A KpaTKo W3NMOXW/ B3r/s-
Abl Naypeata Hobenesckoli npemumn B 06/1aCTU 3KO-
HOMWKW . Bekkepa, 1U3/10XKeHHble B ero ctartbe 1968
r. «lpecTynneHne ” HakasaHWe: 3KOHOMWUYECKUIA
nogxog». Ho MHOrAa BO3HMKAOT TakKue CUTyauuu,
YTO BCEM OYEBUAHO, Aa@KE CyAbAM, KOTOpble pelua-
0T 3TV [ena, YTo 3TO HepasyMHO, HecrnpaBen/IMBO.
M B KOHCTUTYUMOHHbI Cyp P® obpaTuamck camu
CyfibM C NPOCbOO NPOBEPUTb, HACKOMbKO 3Ta HOP-
Ma, B3ATasd M3 aMepUKaHCKOro MpaBOBOro MOpsLKa,
copa3mMepHa, cnpase/vsa.

Kak Bbl MOHMMaeTe, 3TO BOMPOC O TOM, KakKuM
K€ [O/MKHO 6bITb MpaBo, TeM 60siee peLenupoBaH-
Hoe. MOXeT /i OHO ObITb MO-MPEXHEMY OCHOBaH-
HbIM Ha Hayalax 3TUKW, T.e. CrpaBef/IMBOCTA, NN
OHO [O/DKHO Npecsiefosatb Cyrybo nparmarmyeckme
Lenm 1, n3baBacb OT 3TUKWU, CTaTb Cyrybo aKoOHOMU-
YecKM aPPheKTUBHBLIM?

Korga # rosopto 0 MeTaU3N4ecKOM Hopuan-
YeCKOM MUpe, f He BK/afblBato B 3TO MOHATUE HU-
Kakoli oTpuuaTenbHOM KOHHOoTaumn. W1 aTo Hawe

6e3yc/ioBHOE AOCTVOKeHWe. of «HalwrM» KMeeTcs
B BUAY — IOPWCTOB, KOTOPble TPU ThiCAYM NeT pa-
60TaM Haf 3ToW wmpeeid. VI aTo BCe 3ac/yXuBaeT
Ype3BblvaliHO BbICOKOI OLEHKKU. YTO A nmeto B BUAY
nog 9TOW OPUAMNYECKON KapTUHOM Mupa? 3To,
KOHEYHO, Takoe YCTPOWMCTBO, KOrAa B MWpE cylle-
CTBYIOT lOpUANYECKMe OTHOLWeHUs. N aTu opuan-
Yyeckre OTHOLLEHUS Ype3BblYaliHO OTAMYaroTCa OT
(haKTUYEeCKNX, ObITOBbIX, XXWU3HEHHbIX OTHOLLEHWIA.
Bo-nepsbIX, B 3TV HOPUANYECKMNE OTHOLUEHUS BCTY-
natT He XXMBble YesioBeYeckme cyuectBa (Kak Obl
3TO HM Kaszanocb CTPaHHbIM). B aTuX OpUANYECKNX
OTHOLLEHNSAX YYaCTBYIOT WX HOPUANYECKME MACKMU.
YuyacTHUKaMWN OPUANYECKNX OTHOLLEHWI SBNSKOTCA
VLA — HEe XXMBble BUonornyeckme cyllectsa. M ato
03HayaeT, 4YTO B 3TOM HOPULMYECKOM MUPE BO3MOXK-
HO CyLLeCTBOBaHME OTHOLUEHWA HEe TOMIbKO MeXay
XUBbIMW IOAbMUW, HafeNeHHbIMU BOMeli M CO3Ha-
HMEM, HO M OTHOLUEHUIA MeXAy, CKaXeM, ULIOM U
€ro Bellbto. DTOI BelLbi0 MOXET ObiTh €ro /tbmmas
cobaka — Bellb ofyLleBneHHasA. V1 3akoH 3To yuun-
TbiBaeT. Camo no cebe MOHATME «IULLO» (TYT OYeHb
MHDOPMATUBEH TEHUI NATUHCKOIO $3blka) 0ObIYHO
Yy Hac NepeBOAMTCH KaK YeNOBEK, MHOrAa Kak rpax-
[laHWH, NepcoHa. B NaTMHCKOM 5i3blke NMepBOHaYaslb-
HbIA CMbICN 3TOrO CMI0Ba — «MacKa». ITO Macka, Ko-
TOPYK HajeBas Ha cebs YenoBeK, KOrja OH BCTynasn
B 3TOT HOPUAMYECKMIT MUP, CBOEro pofa TeaTp. Tak
YTO NepcoHa — 3TO MOHATME U3 TeX rMyOouH BeKOB,
Korga aTo Oblna MpPOCTO TeaTpasibHas Macka 3Tpyc-
CKOro MponcxoxaeHns. NoTom 3To CHoBa CTaso uc-
Nnonb30BaTbCs A5 0603HAYEHUA NNLA, ero XMU3HU B
3TOM W3MbILLIEHHOM, COBEPLUEHHO (PUKTUBHOM WK
(OMKUMOHHOM, TOYHEE CKa3aTb, MUPE.

BoT oTkyga npousowen 3TOT Mup opugnde-
CKMIA, B KOTOPOM BCe, KOHEYHO, peayLiMpoBaHoO, BCe
ynpouieHo. Cyfabsl, KOrfja OH pellaeT KOHKPeTHOoe
[leno, [o/MmKeH NpakTUYeCKn, Kak B MaTemaTuke, OT-
PewnTbCA OT BCEr0 HeHY)XHOro. OOBLEKTMBHOCTD.
Cyfibe He [O/HKHO HMYero MeLaTh, HMKakas nnyHas
MHopMauus — LBeT a3, NPONCXOXeHWe, Xapak-
Tep. Bce ato abcontoTHO 6e3pa3niMyuHO. ECTb Hekas
topugmyeckas cxema. C Of4HOM CTOPOHbI — Mpasa, C
Lpyroii CTOpoHbl — 06A3aHHOCTU. 1 BOT 3Ta Hekas
pefyKLMA CyLLecTBYeT B HOPUCMPYAEHLMN. DTa KOH-
CTPYKUMS HOPUAMNYECKOTO MUpa MeTadusnyeckas,
OHa u4pe3BblYaiHO MOMe3Ha, Hy>KHa, M OHa OyaeT
Bcerga. bonee Toro, oHa UMeeT oYeHb 60MbLLIOE 3Ha-
YyeHVe Mpu NpenojaBaHUM npasa, 418 TOro, YTo6bI
IOPUCTOB BBECTM B 3TOT MUP OCOGLI, rae roBopsT
Ha OpPUANYECKOM f53blKe, FAe C/oBa Cpasy >Xe Bu-
fovsMeHstoTea. O6biBaTeNn MPOCTO He MOHMMAKT
CMbIC/a OPUANYECKUX CIOB, XOTA HOPUCTbI NPOU3-
HOCAT C/I0Ba PYCCKOro A3blka. B topuanyeckom mupe
ecTb becTenecHble Bewy. XoTa AN obbiBaTens 3To
KaKETCH KaKUM-TO OKCIOMOPOHOM. Ecnn Belb, TO
OHa [0/HKHa MUMeTb KaKylo-TO MaTepuasibHyr CyLl-
HOCTb. A KOPUCTbI MOTYT FOBOPUTH O LIEHHBIX Byma-
rax, M nNpyv 3TOM MOA 3TUMM LEHHbIMK Oymaramm

Poccuiickuii XkypHan npaBoBbIx UccneaoBaHuii. 2017 « Ne 1 (10)\



AKTYAJIbHAA TEMA

NMOHUMAIOT akumK, KoTopble B Buae Gymar-to M He
CyLLeCTBYIOT. OHW CYLLECTBYIOT TOJ/IbKO Kak 3anmcu
B UM(pPOBOM MUpe. A Mbl Ha3blBaeM 3TO «Bymara»,
elle M «UeHHasa bymara». To ecTb y HaC MHOrO TaKo-
ro, B OPUANYECKOM MUpPE, COBEPLUEHHO HEMOHATHO-
ro 4ns NPOCTbIX NtoAel.

OueHb 60/bLIOE 3HAaYeHWe AN PULMYECKOTO
NPeaCTaBNeHNs O KOH(IMKTHOW CTOPOHe ObITUSA
VIMEET 3TnKa. KopucnpygaeHLums, BHeE BCAKOro COMHe-
HUA, BbIPOCNa U3 3TUKK. [laxke C/oBa 0 TOM, KakK BO3-
HUKNa rpucnpygeHums — mn3 Aurectos KOCcTUHMA-
Ha — W3BECTHOEe BbICKa3blBaHMe «Justitia colimus».
«Justin» — cnpasegMBOCTb, «colimus» — B3pa-
WwmBaTb. 3TO Hekas 06pa3HOCTb N OLHOBPEMEHHO
OYeHb TOHKas XapaKTepucTuKa TOro, Kak BO3HWK/IO
npaso. BoT Kak 3emsenailel, B3palimBaeT xie6 Ha-
CYLHbI, KOTOPbIA HeobxoAMM [N TOro, 4To6bI
YesI0BEK XXWJI, A1 TeNa YesloBeKa, TakXe N HopPUCTbI
[JO/DKHbI  B3paliMBaTb  Crnpasef/IMBOCTb, KOTOpas
Hy>XHa A58 oywn. be3s Hee HeBO3MOXKHa coumasibHas
XN3Hb. «Colimus» — 3TO U ecTb BOT 3TO B3palyu-
BaHve. CHavana 3aTuUM 3aHUMasINCh >KPeLibl, & NMoTOM
CTaIN 3aHUMaTbCA NMPOYECCUOHabHbIE FOPUCTBI.

B peLieH3MM Ha MOIO KHUTY 06 OHTOJ/IONMK Mpasa
FO.A. BefleHeeB NULLET, YTO KaTeropus «wpuande-
CKasi KapTyVHa Mypa» OTKPbIBAET HOBblE BO3MOXHO-
CTU W MepcrneKkTUBbl KOHLENTYan3auum Ka4eBo-
ro rnpegmera npaBOBefEeHUA — COLMOKY/bTYPHbIX,
9KOHOMUYECKMX, MEHTa/IbHbIX W KOTHUTUBHBIX YC-
NOBUIA 1 (haKTOPOB HOPUANYECKO 3BONHOLMNT 8,

Mcnonb3ysa faHHyo Kateroputo, FKO.A. BefeHees,
no CyTW, ONUPaeTCs Ha MpenoXeHHY MHOW KaTe-
ropvito  HOPUANYECKOTrO KOHLenTa [AelCTBUTEeNbHO-
CTW8, CyLEecTBEHHO AOMONHWMB W, HAAO MPU3HATS,
YOAYHO CKOPPEKTMPOBaB pPAL  BbIABUHYTbIX MHONO
naen. B 4acTHOCTM, OH BEPHO MOAMETWU/, YTO NPaBo
WX NpaBoBas PeasibHOCTb — 3TO He «He3HaUYUTeSb-
Hast 4yacTb BCeOOLLen peaslbHOCTM», a caMo CoLMab-
Hoe ObITWe, HO TO/IbKO B OfHOM M3 OHTONOTNYECKN
3afaHHbIX (JOPM CYLLECTBOBAHUS COLMANIbHOTO Obl-
TUS,, OHO UMMAHEHTHO CyLLeMy, MpebbiBaeT He Haf
M He BHe COLUWanbHOM peanbHOCTU, MOCKO/bKY Ha-
XoanTca BHyTpuY ee. Npasosoe, Mo MHeHUO HO.A. Be-
[leHeeBa, — 3TO Takoe (PyHAaMEeHTa/lbHOe KayecTBO
couManbHOM peasibHOCTW, KOTOPOEe rapaHTupyeT Co-
LMa/bHbIA MOPSAOK.

YacTbio NpaBoBOl peasibHOCTU SIBNSIETCA CUCTe-
Ma OpUANYECKNX uAeld, 00pasyroLmX opuamde-
CKWIA KOHLEeNT AeiCTBUTENbHOCTU, KOTOPbLIA npea-
CTaBnseT CoO0 pPasHOBUAHOCTb HayYHOro OCO3Ha-
HUWA TOrO, YTO JIKOAM Ha3bIBaKOT MPaBOM, T.e. Npexaie
BCEr0 CUCTEMY Hay4HbIX HOPUANYECKUX MOHATUIA.
K nosiBneHnto aTtoro puanyeckoro Hay4yHoro A3bi-
Ka camoe HenocpeAcTBeHHOE OTHOLUEHWE UMeT Ta-
Kne 3HaMeHUTble yyeHble, kak b. CnnHosa, 3. Beii-

7 Cm.: BegeHees FO.A. KOpuanyeckas KapTuHa Mypa: Mexzay
[OMKHBIM 1 cywmm // Lex russica. 2014. Ne 6.

8  Cm.: F'ampxkmes .A. OHTONIOrMS NpaBa (KPUTMYECKOe MCCeso-

BaHMWe HPUAMNYECKOr0 KOHLENTa AecTBUTENbHOCTH). M., 2013.
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renb, .B. Nlen6Huny, C. MydeHgopd v ap. Yuntenb
NenbHuua wn MMycdeHgopga Beiirens, npodeccop
WMeHckoro yHuBepcuTeTa, NoXanyii, nepsbiM paspa-
60Tan Npobnemy «yCcTaHOB/IEHUSA», KOTOPYHO MocTa-
BUN ele T. F066c, pasnnyaa B OKpY>KatoLeM Yesio-
BeKa MMpe «eCTECTBEHHOE» U «yCTAaHOB/IEHHOE», T.e.
CO3JjaHHOe CO3HaHMeM Ye/oBeKa.

LleHHOCTb yyeHMA 06 yCTaHOB/IEHUW COCTOUT B
TOM, YTO OHO OKa3alo B/IMAHME Ha (UNIOCOGCKYHO
TEopulo MO3HaHWUSA, a Yepe3 Hee — Ha pas3BuTUe
HOPULMYECKOro KOHLUenTa AelicTBuTensHocTh. [lo-
ABMIaCb 0co6asdA Teopust MOpPasIbHOro (HOpPULANYECKO-
ro) No3HaHus, OT/IMYHOIO OT MO3HAHUS (PU3NYECKO-
ro, eCTeCTBEHHOHAY4HOr0 1 MCMX0M0rMYECKOrO.

Teopusa Beiirenss o6ocHoBana peasibHOCTb MO-
panbHOro (fopuAnYecKoro) Mmpa Ha Takmx npegno-
cbinkax, nucan CneKTOPCKWIA, KOTOpble He TO/bKO
He COoBMajatoT C MPeanocblIKamu peasibHOCTN (un-
31MYECKOro MMpa, HO Jaxke KaK Obl UCKIOYalT UX U
NPOTUBOMOCTaBASAOTCA UM. Belirenb m ero nocne-
posartenn, n npexge scero lNydgeHgopd, ycTaHOBU-
NN, YTO MOp&/IbHOe MO3HaHWe VIMEET [efi0 C «HOY-
MeHas/lbHbIM»  Ye/I0BEKOM, KOTOpPbIA  CyLLECTBEHHO
M NPUHLMMNNAIBHO OT/IMYeH OT YesnoBeka «feHo-
MeHa/IbHOro», a MO3TOMY BbIXOAWT 3a Mpefenbl He
TONMbKO (hM3NYECKOro, HO M MCUXOMOrMYEeCcKoro no-
3HaHuA. Tak, MopasibHas (MK LPULMYecKas) BOSS,
C KOTOPO UMEIOT [ieN10 3TUKA U IOPUCNIPYLEHLNS, He
paBHO3Ha4YHa MCUX0OrMYECKOM BOMe Yesl0BEKa.

Mofo6HbIM e 06pa3oM MopanibHoe NUUo, (u-
31M4YeCKoe MU0 B MNpasBe ABNAIOTCA YEM-TO Cylue-
CTBEHHO W [a@Xe MPUHUUNWUANIBHO OT/IMYHBLIM OT
MOHATUA MCUXOMOTNYECKOrO CyObekTa, KOTOpbIi,
B CBOIO O4epefp, MPeLCTaBNseT [anekKo He TO Xe
camoe, 4TO (hM3Myeckaa Belb. VIHbIMM cnosamu,
ydeHne V. KaHTa 0 «MpaBoBOM pa3yme», B3ATOE, MO
KpaliHeil Mepe, ¢ METOLO/IOrMYECKO CTOPOHbI, YXKe
661110 rotoso B XVII cTonetumd.

B nepuof «30/10TOr0 Beka» PYCCKOW topucnpy-
JeHunu, T.e. B KOHUe XIX B. — Hayane XX B., Uaeun
Beiirens nonyunnm passutre. 3TU OHTONOTMYECKME
MAen BbICKasblBan pPyccKuii dunocod npasa b.A. Ku-
CTSIKOBCKWIA, KOTOPbIV Mncan, YTO OKpy>Karollas Hac
YXM3Hb — 3TO HEO4HOPOAHAas PeasibHOCTb, OHa MNpes-
CTaB/leHa pas3INyHbIMU peanibHoCcTAMN. OLHO Aeno —
peaslbHOCTb  (M3NYEeCKMX BeLle (BEWHbIA  MUp),
[pyroe — QyxXoBHas peasibHOCTb SINTepaTypHOro nn
XY[LO)KECTBEHHOIO Mpou3BedeHns. OTU pas/iyHble
peaslbHOCTW TECHO CBSI3aHbl MeXy C060i N Kak Obl
onuparoTCa ApYr Ha apyra.

KoHuenTyanmam B npase — 3TO, MO CyTW, YacTb
HOPUANYECKOTO MUPOBO33PEHMSA, TEOPeTUYeCKas CU-
CTema, KoTopas 6a3vpyeTcs Ha HPULNYECKUX CUM-
BOJIaX — KOHCTPYKUMSAX, NOHATUAX, Pukumsx. MNpa-
BO — 3TO, NPEeXx /e BCEro, NnpasoBble MOHATUA, U Camble
Ba)KHbIE N3 HUX — «OOBEKT NpaB» («BeLlpb»), «Cybb-

9 Cm.: CnekTtopckuin E. Mpobnema counanbHOM (U3NKN B
XVI Beke. T. Il. Kues, 1917. C. 535.
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eKT npaB», «MNPaBOOTHOLUEHUS», «BUHA», «BOMSA»,
«UCTOYHUMK MpaBa», «OTBETCTBEHHOCTb» U T.4. Bce
OHW anpuopHbI MO CBOeN Mpupofe, NMePBUYHbI, 3TO
He pe3ynbTaT, a MHCTPYMEHT HayKku. Bewm — yHU-
Ka/lbHbIA 371EMEHT MpaBOBOr0 KOHLeNTa. VIMeHHO
OHW MpeacTaBasAT C060i 06bEKTLI-TMOPUAbI, B KO-
TOPbIX COeANHAETCH NMPUPOAHOE, COLMaIbHOE N Uie-
anbHoe 6biTue. MpaBoBble NMOHATUA — He CNy4alriHo
06006LLeHHas COBOKYMHOCTb MPaBOBbIX SBAEHUNA, a
0O6BEKTUBHO HEOOXOAMMbIE KAaTeropmn puLN4ecKo-
ro MbILUIEHWSA, KOTOPbIE MU(OIOTM3NPYIOT AeACTBI-
Te/IbHOCTb, MOCKOJIbKY ONEPUPYOT anpuopHbIMU Mo-
HATUAMU, U KOTOPble HOCAT OLEHOYHbIV XapakTep,
Tak Kak Hamnpas/eHbl Ha yrnopsfovyeHne OTHOLUEHW
MeXzay SHoAbMWU NMOCPeACTBOM OTAENEHMUA HOpuanYe-
CKWN CYLLECTBEHHOrO OT KOPUAMYECKM 6e3pasnnyHo-
ro. KOpManyecknin KOHLENT MOsIBMACA TOrAa, Korga
PUMCKME HOPUCTbI CO3AasIN MOHATME CyObeKTa npa-
Ba — persona, KOTOpbl BbICTYNaeT HOPULNYECKNM
CMMBOIOM. 3TO He peasibHbIl, 6MONOTrNYECKMIA Yeno-
BEK, a MPaBOBOE CYLLECTBO.

Teno venoseka Kak OWMOSIONMYECKOrO CyLLECTBa
HY>X[aeTcs B efie, «xniebe HacyLLHOM», HO ero co3Ha-
HVEe HYXX[AeTcsa Mpexie BCero B Crpasef/INBOCTU.
Y akagemuka AA. T'yceliHOBa ecTb /106MMas KHU-
ra — «HukomaxoBa 3TuKa» ApUCTOTeNs — C naeen
LNCTPUOYTUBHOM M KOPPEKTMBHON CnpaseasMBOCTM.
EcTecTBeHHO, UTO npefcTaBneHus [pesHein peuunn
006 3TKX [BYX CNpaBef/IMBOCTSX B CBOE BPEMSA U TO, Kak
OHW MOHVMAIOTCA ceiyac, — Hebo 1 3emns. OueBna-
HO, YTO OHU BUAOU3MEHUINCK. 1 3TO CBUAETENLCTBO
TOro, YTO Camble OCHOBOMONArawLine puanYecKme
M 3TUYECKME MOHATUA HE CYLLECTBYIOT KakK abCcosoT-
Hble 1 3aCTbIBLUVE BO BpemMeHU. OHW MOCTOAHHO BU-
[ON3MeHSI0TCA. TO ecTb UX BCErfa Hafo rnorpy>karb B
KOHTEKCT BPeMeHW, NPOCTPAHCTBA W [jaXKe OTAE/IbHOIO
Hapoga. MNMpeacrasneHns o crnpases/IMBOCTU Y Pa3HbIX
HapoL0B MOTyT 6bITb COBEPLUEHHO Pa3HbIMU.

Ecnv mbl yBnekaemcs OUCTPUOYTUBHOWM cnpa-
BEA/INBOCTbIO (a4 3TO, Kak W3BECTHO, BO3jasHue
KaXKgoMy u4fieHy o6LlecTBa, MCXOA4A U3 ero 3acnyr),
Mbl MOXeM YWATW BMeBO, B COLMaN-4eMOKpaTuio.
KoppekTupytolas crnpaseg/iMBoCTb  paccMaTpuBa-
eTcA Kak cybcuivapHas, [LOMNOMHUTENbHAA K Auc-
TPUOYTMBHOM, HO OHa B 6O/bLUE CTeneHW BadKHa
ropucnpyfeHumn. NoToMy 4YTO Ha OCHOBE KOPPEK-
TUPYIOLLE CnpaBefIMBOCTM  CTPOATCA  OCHOBHbIE
IOPUANYECKNE KOHCTPYKLMW, HayMHas C [0rosopa.
PaBeHCTBO CTOPOH, HeKas Takas apudmeTnyeckas
Cnpasef/IMBOCTb, HakKa3aHWe B NpaBe — 3TO TOXe
BO3JasfHMe 3a TO, YTO Thbl COBepLn. ITO BOT Takue
OCHOBOMOJIaratoLLme Normyeckrue N 3TUYECKNe KOH-
CTPYKLMN, KOTOPble Npefonpefenviv Bce nocnemy-
toLLiee pa3BUTME HOPUANYECKX KOHCTPYKLMIA.

OcTaroTca N OHN Hen3MeHHbIMU? [a HeT, KO-
HEYHO, OHW O4YeHb ObICTPO W3MEHAKTCH, OHW MOfA-
BEPXKEHbI BINSHUIO BpeMeHU. W1 BOT TyT, Kak MHe
KaXkeTcs, OAMH M3 camblX C/IOXKHbIX BOMPOCOB (A Ha
3TOM BOMPOCE OCTAHOB/KOCHL W 3aKOH4Y), KOTOpPbIA

BO3HWKAET B nMpakTuke KoHCTUTyUMoHHOro Cyga.
Peub maeT 06 OTHOLWIEHUW K HEKUM HOPULUYECKUM
NOHATUAM. HOCAT nM OHM abCOMIOTHbIN XapakTep
W BCe-TaKM OTHOCWUTE/bHBLI? Kak 3TO BCe BbIr/sA-
ONT C TOYKU 3peHns NpaKTUKuU? ECTb Hekue npea-
CTaB/leHMA O Mnpasax YesioBeka — KaHTOBCKas Tpa-
AVLUNS, YTO 3TO HEKMe YHMBEpPCasibHble npasa. YHU-
BepCa/ibHble  3HAUUT  abCo/IOTHbIE.  AGCOMOTHbIE
3HAUUT BeYHble. YHMBEPCA/IbHbIE 03HAYaeT, YTO OHU
YHMBEpPCasIbHbI 4151 BCeX abCOMOTHO HapoLoB — He-
3aBMCMMO OT TOro, rAe >XMBET 4YefioBek. Ha atom,
COBCTBEHHO, MOCTPOEHbI BCE OCHOBHbIE [OKYMEHTHI
no MexayHapofHomy npasy. V1 BOT TyT BO3HUKaeT
BOMpOC: a 6bI/1 1 NpaB B 3TOM CMbIc/ie KaHT? Ha ca-
MOM N1 [iefnie 3TV MnpaBa HOCAT YHUBepPCa/bHbIA Xa-
pakTep? MOoXeT 3[4eCb MMETb KaKOW-TO MPUCYLLMIA
amepukKaHuam nparmatmam? EcTteb B3rnsagbl P. Poptu
0 TOM, YTO HET HNYero abCoMoTHO YHMBEPCA/ILHOTO.
Bce Hao6opOT MPMBA3aHO K KOHKPETHOM cuTyauuu,
K KOHKPETHOMY BPEMEHU, K KOHKPETHOMY Hapogy.
BoT 3TO, NoXanyi, ofjHa 13 camMbIX CMIOXHbIX Pa3Bu-
NOK, Ha KOTOPOW Mbl ceiivac Haxogmmcs, n6o EBpo-
na nowuna no nyTn yHueepcanmsaumn. Co6CTBEHHO
roBOpSl, LeNblii MHCTUTYT, OYeHb BAUSATENbHbIA WH-
CcTUTYT — EBponeiickmii Cya no npaeaMm 4esioBe-
Ka — CyLUecTByeT A1 TOro, YTobbl YHMBEPCAIN3N-
poBsaTb MpeAcTaB/eHMs O NpasBax 4enoseka. Hese-
POSATHO NOME3HbIA MHCTUTYT. [eBAHOCTO NATb Mpo-
LLEHTOB TOro, YTO [enaeTca 3TUM OPraHom, MHe Ka-
YKETCA MOJME3HbIM /1A BCEr0 Ye/ioBe4ecTBa, U B TOM
yuncne ans eBponenLes.

Ho ecTb n npobnembl. [oOnycTtvMm, ecTb HekKoe
KenaHme, 4YTobbl O4veHb ObICTPO BCe ObIIO Y BCEX
ognHakoo. Ho EBpona — ot JluccaboHa no Bna-
[MBOCTOKa — O4YeHb HeofuHakoBa. M cpenatb Tak,
YTOOGbI CNOXWUINCL YHUBEPCASIbHbIE MpPeACTaB/IEHUA
abcontoTHO 060 BCex Mpasax, 3TO 3HaA4YUT, MO CYyTU
[ena, 3aMeHUTb Hally 3TMKY, KOTOpas OYeHb pas-
INYHa. BOT TyT-TO M BO3HMKAIOT C/IOXKHOCTU, KO-
TOpble MHe WMHOTAAa KaXyTCcAa NPaKTUYecku Herpe-
OflONINMbBIMU, ecnii BYLEeT OYeHb XXeCcTKas Mo3vuusa C
06eunx cTopoH. Ecnn Haw pa3rosop 6yfeT pelleHnem
ananora, ecnm Mbl 6yem CblwaTb N He 6yaem apyr
Lpyrom KomaHgoBsaTb U TpeboBaTb HEBO3MOXXHOTO,
Torja MOXHO CKa3aTb, YTO ecTb MepcrnekTusa. Ecim
XXe 3TOT [uasior copseTcs, To 6ygeT nioxo. Ho ana
TOro, Yto6bl 3TOr0 HEe MPOWU30LLIO, LOSIKHbI ObITb
Kakme-To He abCOMOTUCTCKME, He abCoMIOTHbIE, He
YHUBEPCA/IUCTCKME pelleHns. [N cpaBHeHWs, ABa
LBETAa — YEPHbLIN 1 Genblii, B AnanasoHe MHOXXECTBO
OTTEHKOB Ceporo. HeT Hu4yero abcoMOTHOrO N HeT
abCO/IOTHbIX PeLLeHMIA.

Ecnn mbl nogxoAvm K npasaMm 4enoBeka Kak K
abCoMIOTHBIM, Mbl [O/MKHbI paccMmarpuBarb MX Kak
abCoOMOTHO HEMPUKOCHOBEHHbIE. I B MpuHUMNe ux
HEBO3MOXHO COMOCTaB/ATb, UX HEBO3MOXXHO B3Be-
lwmBaTb. YTO Takoe B3BeluMBaTb? Mbl CTa/IKMBaeM-
CS MOYTU Kax[bli AeHb B Cyfie C TPYAHbIMU fenamu,
Korga HocuTenb OLHOMO Mpasa, fOMYCTUM, MOSIOAOM
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npeanpuvHUMaTeslb FOBOPUT: «H He XO4y MAaTUTb HO-
BbIA Ha/lor». A C ApYroii CTOPOHbI — HOCUTENb ApY-
roro npa.a, MOXWMOM YeN0BEK, KOTOPbIA BCH XXN3Hb
paboTan M cevac MNOMy4aeT MasleHbKY MEHCUIO.
W OH roBopuT: «HeT, g xo4uy nonyyaTb 60/1bLUYIO NeH-
cuto». JTO [Ba MPOTMBOMOJOXKHbLIX Mpasa, GuHap-
HbIli cocTaB. M Kak TO/IbKO Mbl BCT@eM Ha CTOPOHY
OfHOro, AONYCTUM, MOMOLOr0 MPeAnpuHUMaTENs, v
rOBOPUM, YTO OH He Oy[eT NaatuTb Ha/lor UK nna-
TUTb Manio HasoroB (4TO, KCTaTW, 3KOHOMMUYECKMU
BbIFOAHO U 3()(heKTMBHO), TO Torga OyayT yuiemne-
Hbl npasa Apyrux. Ecnu 3aHMMaTbCA TOMbKO Nepe-
pacnpefeneHvieM, TO NPONAET Kakoe-TO KO/MYeCTBO
BPEMEHU N OKaXKETCS, YTO PacrpefensaTb TO y)Ke He-
yero. Heobxogumo cobnofatb 6anaHc Mexay OYeHb
BaXXHbIMU  XapaKTepuUcTUKaMy abCoMOTHO pPaBHO-
LeHHOro npasa. 60 B Halleil formaTvke npasa He
paHxupyoTca. Hu 0fHO M3 HUX He BO3BbILLAETCA
Haj ApyruM. Bce OHM C TOYKWU 3PEHUS KOHCTUTYLIN
paBHOBe/IKW. HO TemM He MeHee yKa3aHHble npa-
Ba BCTYMalT BCe-Taku B KOHMIVKT, U B CUTyaumm
KOHKPETHOro crnopa abContoTHOEe OCHOBHOE MpPaBo
[O/HKHO NPYOBPEeCcTN XapakTep OTHOCUTENbHOW Be-
JINYMHBI. [ 1e-TO HYXXHO YCTYMNWUTb, Haflo UCKaTb 6a-
naHc. W xenatenbHO, YTOObI 3TO 6bIN TakoW 6anaHc,
YTOOGbLI eCNN faxke O4HO OCHOBHOE NpPaBo BO3BENNYU-
BaJ10Cb, TO MPY 3TOM He pa3pyLla/iocb Apyroe.

Takum 06pa3oM, Mbl BUAUM, YTO OT (hmocopumm
npasa [0 MPaKTUYeCKOl HPUCNPYLEeHUUN OUCTaH-
LMA OYeHb Hebosbluad. 3TO BOMPOCHI, C KOTOPbIMU
NPaKTUKYOLLMEe HOPUCTbI CTA/IKVUBAKOTCS MpakTuye-
CKU KaXablli feHb. dunocodms npasa 37O He He4YTo
YMO3pUTeSIbHOE, 3TO MNPexae BCero OTK/AWK Ha To,
YTO peasibHO CYLLECTBYeT B XXW3HW, MPUYEM B Hau-
60/1ee OCTPbIX (hopmax.

Kak oTBeyaTb Ha 3TV BbI30Bbl, KakuUM [OJIXeH
6bITb A3bIK (unocoum npasa? BoT, COBCTBEHHO
roBopsi, Ha MOl B3rNa4, NyTb, MO KOTOPOMY HY>XHO
MATY, pa3smBas mnocoguio npasa. Cnacrobo!

Umkkos C.J1.: Ha npownom Hallem Kpyrsiom
CTONe, KOTOPbIN OblN oA Ha3aj, A BbiCKa3an HeKOTO-
pyto 03a604eHHOCTb, CBA3aHHYIO C TEM, YTO MPaso Mo-
CTEMNEeHHO BbITECHAET Apyrue cepbl HOPMaTUBHOCTYN
1 y3ypnupyeT BCe MPOCTPAHCTBO YeI0BeYECKOM XKIN3-
HWU. OTa TeHAEeHUMA NPeLCTaBNseT OMNpefeneHHYo
OMnacHoCTb. [le/10 B TOM, YTO HOPMaTMBHOE NPOCTPaH-
CTBO Y€/I0BEYECKOM XKU3HWN OYEHb CMIOXHO YCTPOEHO,
M YenoBek, HaxXoAAWMIACA B HeM, NOCTOAHHO fenaeT
BbIGOP. B OCHOBE i@aHHOr0 BbI6Opa BCErAa IEXXUT BHY-
TpeHHAs cBOOOAA YenoBeKa, ero camoonpefesneHve.
BHyTpeHHAs cBO6OAA CyLLECTBEHHO CBA3aHa C ero
HPaBCTBEHHOCTHIO, TOMAa Kak MpaBO — C BHELLHEl
cB060AON. BHYTpeHHSs cBO6Oga — 3TO B MEPBYHO
oyepefb HPaBCTBEHHOE CaMOOMNpefe/ieHne Yesio-
BEKa, KOTOPOE TOJIbKO U [eNaeT U3 Hero To, YTo Mbl
Ha3blBaeM JIMYHOCTbLIO. PaBO >Xe He UHTepecyeT aTa
CTOPOHA YesTI0BEYECKOM XN3HW, MNOCKOSbKY, Kak 6blno
npasn/IbHO OTMEYEHO B BbICTYN/IeHUU Naguca Abayn-
N1aeBnyYa, B OPUANYECKUX OTHOLLEHUAX YHaCTBYHOT
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CmunpHoB AHapei BagrmoBuy
Uwmxkkos Cepreit JIbBoBMY

He caMun nogu1, a ux opruauyeckme Mackn. C ofHoM
CTOPOHbI, HA/IYME MacKX MO3BONAET 3aLMUTUTL CBOM
BHYTPEHHUIA MUP OT MOCTOPOHHMX, HE OOHaxarTb,
He BbICTaB/ATb CBOK CYObLEKTUBHOCTbL Ha MoKas. U1 B
3TOM 60nbLUOe 61aro npasa. Ho ¢ gpyrov CTOPOHbI,
3TO 6naro cyLecTByeT POBHO MOCTO/bKY, MOCKO/b-
Ky MpaBO Haxo4uTCs B OMNPefeneHHbIX U [O0BOMbHO
YKECTKMUX FPaHMLLax U He BbIXOAUT 3a HMX. Kak To/bKo
OHO HauyMHaeT BMeLUMBaTLCS B chepy HPaBCTBEHHOINO
camoonpeaeneHnsa ngen n B 061acTb OTHOLLEHWIA,
OCHOBaHHbIX Ha /106BU, A0re, NPUBA3aHHOCTU, Tak
cpasy Mbl O6HapyxuBaem ero narybHoe B/MsiHUE.
Kak ckasan oguH Haw cmnocod npasa: «MpuHyau-
TeNbHas HPaBCTBEHHOCTb €CTb 6E3HPABCTBEHHOCTbY.
OTHOLUEeHNs,, OCHOBaHHble Ha HPABCTBEHHOM 4yB-
CTBe, He MOTyT ObITb OTHOLUEHNSMM MacoK, 1 CeMbs
TOMY HarnsigHoe NoATBEPXKAEHMeE.

OnpefeneHne npeaenos npasa BCerja paccma-
TpMBaNOCb B KOHTEKCTe MpobaeMbl COOTHOLLIEHMS
npaBa W HPaBCTBEHHOCTW. Hecny4yaliHO B pPyCcCKoOMi
npaBoBOM MbICM OT YuyepmHa go Hosropoguesa
n C. lecceHa npobsiemMa B3aMMOCBA3N U COOTHOLLE-
HWSA BHYTPEHHEN W BHELUHel cBoboabl Bcerga 6bina
B LIEHTPe BHUMaHWUS 1 NOHMManacb MMEHHO Kak (-
nocogcko-npasosas rnpobaema. FoBops 0 NyTAX pas-
BUTUA (hnocohuM npasa, nosaratd, Mbl HE MOXEM
060/iTV BHUMaHWEM 3Ty Npobemy.

K coxaneHuto, B KoHLe XIX B. B pycCKOW npaBo-
BOW HaykKe TOH CTa/l 3afaBaTb MPaBOBOMA MO3UTU-
BM3M, UMEHLMIA He TO/IbKO BECbMa OrpaHMYeHHbIN
B3rNS4 Ha MpaBo, HO M He MeHee OrpaHuYeHHbIN
B3rN154 Ha 3a4a4ym UMeHHO unocoum npasa. Mpo-
6/71eMa BHYTpPEHHe cBo6OAbl CTana NMpeacTaBAATbCA
YeM-TO Cyrybo CnekynsaTvBHbIM, He VMEHLWUM OT-
HOLLUEHWNS He TOSIbKO K COLMasbHOM AeMCTBUTENbHO-
CTW, HO 1 K OHTO/IOTMM YEN0BEYECKOrO CYLLEeCTBOBA-
HUS. BO MHOrmMX Apyrvx OTHOLLUEHMSAX 3ameyaTesib-
HbIA topucT I. LLleplueHeBNY B CBOEM MHOFOTOMHOM
nuccrnegoesaHnu  nog  HaseaHvem «O6was Teopus
npaea. ®unocodma npasa» AOBOSILHO S3BUTENbHO
nepecdpasvpyet KaHTa, MO/, HPaBCTBEHHbI 3aKOH
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He B Hac, a BHe Hac, Kak 1 3Be3gHoe Hebo. OTpuuas
B MpUHLMME BHYTPEHHIOI €BO6GOAY M HacTavBas
Ha TOM, YTO YesioBeyeCKass HPaBCTBEHHOCTb — 3TO
/Wb  YCBOEHHbIE Ye/IOBEKOM COLMasibHble HOp-
Mbl, OH MPUXOAUT K BbIBOLY, YTO (huiocodpusa npa-
Ba [O/MKHA CTPOUTLCA Ha OCHOBe HayuyHoli (B no-
3UTMBUCTCKOM CMbIC/IE) COLMONOrnKU, a ecnn ObiTb
60Mee TOYHbLIM, TO COLMOMOrMNA MpaBa U ecTb ANS
LUepLwieHeBnya nogviHHasA gunocogua npasa. Co-
OTBETCTBEHHO, UYesloBeYeCKoe MOBefeHNe [OHKHO
OLIeHMBATLCS B KayeCTBE HPABCTBEHHOrO WAN 6es-
HPaBCTBEHHOIO B 3aBMCMMOCTM OT TOFO, HACKOJ/IbKO
OHO COOTBETCTBYET YCTAHOBMEHHbIM B KOHKPETHOM
o6LLecTBe coumanbHbIM HOPMaM, & OHW ecTb He YTO
MHOe, KaK TpeboBaHWUSA M0 CaMOCOXpaHeHuo 06Le-
cTBa. [paBoBble HOPMbI MMEIOT Ty Xe camyto npu-
poay W CAyXaT Tem >Xe Lensm, nos3ToMy HU Kakow
NPUHLMNNATLHON PasHULbI MeXay MpaBoM U HpaB-
CTBEHHOCTbIO HeT.

CTupaHue rpaHu, a TOYHee — TrpaHuLibl, MeX-
[y NpaBOM M HPaBCTBEHHOCTbIO HEM30eXHO BeaeT
K TOA WAN WHOW opMe OTpuLaHUS BHYTPEHHel
cBo6ogbl. JleibHUy, 1 Bonbth npeacTaBnAsvM npaeo
NLLb HEKMM HEeobXOAMMbIM B OOLLECTBE 3TUYECKUM
MUHVUMYMOM, KOTOPbIA HYX[aeTcs B NPUHYLUTENb-
HOM BHeApeHnW. HO MMeHHO 3Ta mfes nocnyxuna
OCHOBOI TEOPUW M MPaKTUKMA MOMAULEACKOrO rocy-
[lapcTBa C €ro CUCTEMOWM TOTa/lbHOrO KOHTPONs U
OMeKN Haf OOLLEeCTBOM W NIMYHOCTbIO. VIMEHHO 3TU
nopaakn B NepmaHun Tak Bo3MyTuam KapamsmHa BO
BpemMsa ero nytewlecTsms no Espone. B. N'ym6onbar,
pa3pabaTbiBas [LOKTPWMHY MpaBOBOro rocyAapcTsa,
VMEHHO KaHTOBCKYI KOHLEMUM0 BHYTPEHHE CBO-
604bl N ero BUAeHNE COOTHOLLUEHMA MpaBa WU Hpas-
CTBEHHOCTW MOIOXW/ B OCHOBY CBOEW [OKTPUHbI.

CTupaHve rpaHn MOXeT UATU U OpYTrUM MyTem,
TeM, 4To npeanoxun LleplieHeBuy (M He TOMbKO
OH). f NPUBOXY 34ecb ero B3rNnsagbl Kak Havbonee
nocnefoBaTeslbHyl0  peann3aumio  No3UTUBUCTCKOMN
nporpamMmmbl B MPUNIOXeHNN K npasy. ECTb coumans-
Hble HOPMbI, UX [lefleHe Ha pa3Hble KaTeropum yc-
NIOBHO, TaK Kak ux npupoja eamHa. B 3aBucmmocTun
OT COLMaIbHOM WKW NOIUTUYECKOM CUTYyaL MM rocy-
[lapCTBO MOXET paclumpaTb cepy NPUHYKAEHUA K
MX UCMOSTHEHMIO WA Cy>aTb. [paBoBoe perynmpo-
BaHWE MOXET pacLuMpsTbCsA, 60/iee TOro, oHO ByneT
paclmpATbLCA, TakK Kak MoKasblBaeT CBOH 3((eKTUB-
HOCTb. COOTBETCTBEHHO, Te€ COLMaibHble HOPMbI,
KOTOpble paHee OTHOCWANCL K MOPasbHbIM, MOryT
cTaTtb NpasoBbIMU. M Befb cTaHOBATCA!

OfWNH 13 MOUX, HY He TO, YTOObl NHOOUMBIX, HO
Hanbosiee yBakaeMblX (K COXaleHWt0, OH CKOHYasl-
CA HECKOJIbKO /1eT Hasaf) hmnocodos npasa — Po-
Hanbg [BOPKWH CBOKO KHWXKKY «/Mnepusa npasax»
HauyMHaeT O4YeHb BaXKHbIMW cfoBamu: «Mbl XXUBEM
B MpaBe W MOCpPeACTBOM MpaBa». Ho mpu 3TOM OH
OTMevaeT, YTO TakKoe MOJIOXKEeHWe YPEeBaTO Cepbes-
HbIMM OMacHOCTAMU. M3 3TMX OMacHOCTei OH cre-
UnanbHO BblAenseT TaK HasblBaemble COLMaibHble

CNy>K6bl, KOTOpble CHUMAOT C Hac HPaBCTBEHHYHO
OTBETCTBEHHOCTb 3a HalIMX POLCTBEHHMKOB. 3abo-
Ta 0 OAMXKHUX MepeKksafblBaeTCAa Ha counasibHble
CNyX0bl, NpN 3TOM (haKTUYECKN Mbl pelyunpyem
chepy HpPaBCTBEHHbIX B3aMIMOOTHOLUEeHWiA. [ocyaap-
CTBO Kak Obl CHMMaeT C HaCc HPaBCTBEHHYH OTBeT-
CTBEHHOCTb 3a Hawmx 6/IM3KKX, N, COOTBETCTBEHHO,
ynpasgHAaeT MopasibHble MPETEH3UM K Ham CO CTOPO-
Hbl HaWNX 6IIN3KNX Ntofel. ITO NepBoe.

Ho ero sonHosasio 60nbluee. Ero BoNHOBaIO TO,
YTO B COBPEMEHHOW CUTYyauUn NPUHLMMbI BbITECHSA-
toTca HopMmamu. OH UMen B BUAY, YTO Bce 6osiee 1 60-
Nlee pacrnyxaroLee, paclumpstoLLeecs 1 NOKpbIBatoLLee
NPaKTUYECKM BCe acMneKTbl XXM3HW 3aKOHOAATEe/bCTBO
3aTeMHSAET OCHOBOIOJaratoLLMe NpaBoBble MPUHLN-
Mbl, OXPaHALLME, B TOM YNCIIE, N MOPa/IbHYH0 aBTOHO-
MU0 Nnua. CBOM HafeX bl U CBOM ONTUMM3M OH CBS-
3bIBas1 C «CyAbsiMU-Iepaknamm», COCOOHBLIMU B CBOUX
peLLeHnAxX peann3oBbiBaTb 3T MPUHLMAMBI.

Monpobyto nokasaTtb 3Ty NpobsieMy Ha npumepe
peannsaumn wngen npas 4enoseka. O6befVHeHWUE
HOpMaTMBM3Ma W ECTEeCTBEHHO-MPaBOBOW [OKTPU-
Hbl, 32 KOTOpPOe MHOrMe HPUCTbI Tenepb paTyloT,
MHE MNPeLCTaBNSAETCA COMHUTENIbHLIM N [axe onac-
HbIM, MOCKOJIbKY MpaBa 4YesloBeKa MOryT npespa-
LLATLCA B MOMUTUYECKYHO AYOUHKY.

MHorga npuxoamTcs BCTpeyaTbCAa C YyTBepXKae-
Huem, 4To KaHT oTCTamBan HeKOTOpbIA Habop npas
yenoseka. C aTUM TpyAHO corniacutbea. OH oTCTa-
MB&J/T MPUHLMN CBOGOAbI, & MMEHHO, TOT MPUHLMI,
4YTO cBOGOJA ecTb (hopma ObITUA YesloBeKa, Kak Ay-
XOBHOMO CYLLECTBa, a BCe Mpasa — 3TO TE3UCbl MO
6ecKOHeYHOMY OCHOBaHWIO ero csobogpl. Tak BOT,
KOrfa HoOpMaTMBM3M paccMaTpuBaeT Mnpasa YesioBe-
Ka KakK HeKuii Habop KOHKPETHbIX U PALOMNONOXHbIX
npas, OH pedyuMpyeT MPUHLMN CBO6OALI A0 Mpo-
cToro Habopa npas. Ho Takoe NOHWMaHKe Mpas Ye-
/IOBEKA, C OAHOIM CTOPOHbI, 3aTeMHSET MOHWMaHue
npuHLUMNa npasa M CBO6OAbI Kak MCTOYHMKA npa-
Ba. Korga YnyepuH roBopuT, YTO «UCTOYHWUK MpasBa
eCcTb cB06OAa», TO OH MMeeT B BUAY MMEHHO KaHTOB-
CKYIO MOCTaHOBKY NpUHLMMNa npasa, a He yyeHne 06
MCTOYHMKAX NpaBa, KaK OHO MpejCTaB/IeHO B COBpe-
MEHHOW emy topucnpygeHumn. C apyrol CTOPOHB,
Takas TPaKTOBKa [AaeT rocyfapCTBy OYEHb LUMPOKOE
npaso YCMOTPEHMUSA Y MPaBo MPUHYXAEHNS.

B aTOli cBA3M XO4y OTMEeTUTb OAHY Npobnemy, o
KoTopoi MNaanc A6aynnaeBny roBopua Ha MPOLLIOM
KpYrnoM CTOJ/le, YTO B COBPEMEHHOM CUCTeMe MpaBo-
Bble HOPMbl ObICTPO MnpeBpaLlatoTca B MOANTUYe-
CKOe [ieficTBMe. DTO XOPOLUO BUAHO Ha MpuMepe Tex
COLMO-KYNIbTYPHBIX M3MEHEHW, KOTOpble KacarTcs
CembM, BOCMUTaHWSA, CEMeNHOro obuieHns. MHe fo-
BE/I0Cb 06LWATLCA C HAWMMW FpaXkiaHamu, MpPoXu-
BAOLWMMN B PUHNAHAUW, N OHW MPUBOAUAU MPU-
Mepbl TOro, Kak opraHbl OMeKkn 6ecLepeMOoHHO U Ha
BMOJIHe fierasibHOM OCHOBe BMELLMBANNCL B fena ce-
MbW. Y pebeHKa B LUKO/e YBUAENN HATefbHbIA Kpe-
CTUK M YXXe opraHbl Oneku TpebyloT OT ponuTenei
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He HaBA3blBaTb €My CBOH PEIMIMO3HYK WAEHTUY-
HOCTb. B mpoTuMBHOM cryyae pebGeHKa W3bIMYT W3
cembu. Elle 6onee KeCcTKO KOHTPOMPYHOTCA BOMPO-
Cbl BOCMIMTaHMSA MOMOBOA UAEHTUUYHOCTU Yy pebeHka.
Ynacn Boxe, opraHbl Onekn 3anofo3pAT HaBA3bl-
BaHWe pebeHKy «reHAepHOl WAeHTUYHOCTU». HeT
Ma/lbiMKOB M [ieBOYEK, a eCTb [eTu; nana n Mama —
3TO aHaXPOHU3M.

3Ta TeHAeHUMA NPUCYTCTBYET He TOMIbKO Ha ce-
Bepe EBponbl. Mog crnarom 3awuTthl nNpas pebeHka
NPONCXOANT paspyLUeHne HenocpeLCTBEHHbIX Hpas-
CTBEHHbIX OTHOLLEHWUI, Ha KOTOPbIX OCHOBaHa CeMbS.
VIMEHHO 3TV OTHOLLEHWUS XXMBbIX HPABCTBEHHbIX INY-
HOCTel HauMHaloT MpenaprpoBaThCA C TOUKU 3pEHUS
thopmasibHO HOPMbI, 4151 KOTOPOW poanTenn — 3To
He poauTenu, a onekyHbl. Ecnu coumanbHble cnyXobl
NPUXOAAT K BbIBOAY, YTO MO UX MHEHWUIO MHTEPeChbI
pebeHKa B 4YeM-TO YLUEMSIEHbl WU PeannsyroTcs B
HeLoCTaTO4YHOM 06beme pebeHKy nogbuparoTes apy-
rme onekyHbl. HeT, noxanyii, 60bLUe yrposbl, YeM
NpeBpaLLeHne >KMBbIX HPABCTBEHHbIX OTHOLUEHUN
6/1M3KMX Ntofel B OTHOLUEHUA IOPUANYECKMX MACOK.
Ho rocypapcTso MHaye AecTBOBaTb NPOCTO He yMeeT
M He MOXET. §1, eCTeCTBEHHO, He FOBOPHO 34€eCh O [0-
MallHeM HacUInUK WM KakoM-TO KPUMWHase, pedb
MaeT 06 06bIYHO CEMbE.

TeHAeHUMA, KOTOpasa Tak obecrnokonna [JBopKu-
Ha, 3TO He TOMbKO JeHOMeH TaK Ha3blBaeMoro 3ana-
[ia. Y Hac B CTpaHe Mbl TakXe BUAMM 3Ty TEHAEHLMIO
K YHUQUKALUW XKMU3HKU, K TOMY, YTOObl OMUCHIBATb
M paspellaTb BCE BOMPOCbl U CMOPbl TObKO U UC-
K/TIOUMTENIbHO C MOMOLLbIO Mpasa, YTob6bl BCe ciepbl
Ye/I0BEYECKOM YKM3HU MNOJAYUHUTL OAHOM  hopme
HOPMaTUBHOCTW — Mpasy. B cTpaHe co CTO/b pasHo-
06pa3HbIM HacefleHMeM TaKas MpaBoBas YHUMKa-
LM MOXeT rnokasartbcs 6narom. Ho aTo He Tak: Yem
LWMpe NMPYMEHEHWe npasa, TeM YyxXe cdepa [LeicTBus
LpYrX 3/M1eMeHTOB HOPMAaTMBHOCTW, a pAucbanaHc
elle HMKorga He 6bin 61aroM HU B 3KOMOTUN, HU B
0O6LLIECTBEHHOM XXWN3HN.

3agaun  uiocoum npasa He OrpaHu4mBa-
I0TCS pa3pabOTKOM HeKMx 06LuMX BOMPOCOB Mpa-
Ba, MeTOAOM0rMM ero wuccnefosaHus. dunocoms
BCerga BbIMOSHAMA W KPUTUYECKYI0 (YHKLMIO, OHa
«pasnarana» pasHoOro poga O4YeBUAHOCTW, Ha KOTO-
pbIX CTPOUANCL He TOMIbKO TEOPUW, HO MOAUTUYe-
cKas MpakTuKa, jenana ux Heo4eBUAHbIMW, TEM Ca-
MbIM MofpbiBas UX. HecnyyarHo, 3akpbiBas uso-
copckuii thakynbTeT B MOCKOBCKOM YHUBEPCUTETE,
MWUHUCTP HapoAHOro npoceelieHns LLUnpuHcKnia-
LLlaxmaToB CKasajl, 4YTO Mo/sib3a OT (unocomn He
[l0OKa3aHa, a BOT Bpe/, BO3MOXEH.

MoHMMaHWe TOro, 4YTO BHYTPEHHsA cBObOa SiB-
NSETCS OCHOBOW /IMYHOCTW, ee HPaBCTBEHHOCTU W
6e3 Hee COBEpPLUEHHO HEBO3MOXHO CyLLeCTBOBaHME
HU MPaBOBbIX HOPM, HW CaMUX CyObeKTOB Mpasa, Mo-
6y>XAaeT MeHs BCTYNUTLCA 3a TO, YTOObI BKIOUUTb
JaHHy0 npobnieMatunky B cihepy npegmeta puraoco-
thnm npasa. Cnacn6o 60bLLOE!
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JNanaesa BaneHTnHa BukToposHa

JlanaeBa B.B.: { xoTena 66l NPOKOMMEHTUPOBATb
npeabigyLiee BbICTYNIEHVE N 06paTUTL BHUMaHME Ha
TO 06CTOATE/NILCTBO, UTO 3aTpoHyTas Cepreem J1bBo-
BMYEM Mpob6/ieMa BHYTPEHHE cBO6OAb! BbIXOAUT 3a
pamKu npaBoBOl nNpob6aemaTvkn. Beab cBoboga Ta-
KOro poga — 370 cepa MOpasibHOM OTBETCTBEHHOCTU
YesioBeKa nepes camuM coboii, a npaso (B OTMUKME OT
MOpasiM) UMeeT [,eN0 C BHELLHeR CBOOO0M YenoBeKa B
€ro B3aMMOfencTBUN ¢ ApyrMun 1oabMuy. [lymato, 4to
B HalLleM CErofHsALHeM pa3roBope Ham criegyeT cocpe-
[OTOUNTBLCS Ha NPaBOBOW cBOGOAe. U 3aech OAHUM 13
npegmMeToB 06CyXaeHUa morna 6bl cTaTh Apyras rno-
cTaBneHHasa Cepreem JIbBoBMYeM Npobema, CBA3aH-
Has C onpefeneHVeM NpeLenos NPasoBOro BTOPXEHUA
B cthepy CeMeMHbIX OTHOLLIEHWIA.

dnnocohcknii aHann3 3To MNpob6eMbl MNpes-
CTaB/ISIETCA OCOOEHHO MHTEPECHbLIM, MOCKO/IbKY Npa-
BO W CemMbsi — 3TO TakKue COLMaibHble UHCTUTYTLI,
KOTOpble VIMEKT MPUHLUUMUAIBHO Pa3Hyto Npuposy.
MNpaBo — 3T0 cepa (PopMasibHbIX, 6e3pas3NUHbIX
OTHOLLIEHWTA, FAe NOAN BbICTYNAT Kak paBHble Apyr
Apyry abcTpakTHble nnua. A CeMbA — 3TO «TEPPUTO-
pusa No6BU», KOTOpas He TepnuT 6e3pasNnumnsa n He
3HaeT paBeHcTBa. B nogmeueHHoii Cepreem JIbBO-
BMYEM TeHAEHUMN K MNOAMEHE CEMbU WHCTUTYTOM
OMeKYHCTBa MPOABAETCA HACTYMN/IeHNE Ha npupoay
CeEMbU KaK Chepbl XXMBbIX, HE(hOPMa/IbHbIX OTHOLLe-
HWIA, OCHOBAHHbIX Ha JIO6BU MeXAy AeTbMU N WX
pogutenaMn. OYeBUAHO, YTO Takas MOAMeHa Cembi
OMEKYHCTBOM BefieT K paspyLUeHWH0 3TOro BaXKHeW-
LLErO COLMasIbHOr0 MHCTUTYTA.

Ho uTo6bl cnopuTe Mo 3ToMy nosogy ¢ Espo-
noi (a TyT eCcTb O YeM MOCMOPUTbL), HaA0 FOBOPUTH
C no3vumn npasa. Hafo He KpPUTUKOBaTb MPUHLMMN
YHWBEPCA/ILHOCTW MpaB  YesioBeka, a npegnararb
Takoe MOHMMaHWe Mpasa, KOTOPOE He npegnosa-
raeT BTOPXXEHUS B Te cepbl OTHOLUEHW, KOTOpble
no Npupofe CBOe He MOryT 6bITb OCHOBaHbI Ha pa-
BEHCTBE CTOPOH.
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KepvimoB AnekcaHap JyKaHrmposuy

CrenuH B.C.: 1 pa3gensato uaek, BbICKa3aHHY0
B BbicTynneHusax A, Tagpkmesa u C.J1. UMKKoBa,
YTO NPaBOBble HOPMbI NPW BCel NX BXXHOCTU He MO-
ryT 3aMeHUTb cobo Bce Apyrne hopmbl perynsumm
YesI0BEYECKOro MOBefeHNs W paeaTenibHocTu. [lpo-
6/1eMa COCTOUT BO B3aMMOZEIACTBMN 3TUX hopM. ITO
OTHOCUTCA W K MPaBOBOMY PETYIMPOBaHNIO CEMbU Y
npasam pebeHka.

PebeHOK cTaHOBUTCA 0OBEKTOM MPaBOBOr0O pe-
ryIMPOBaHUA C ero POXAEeHWA, HO MNpW 3TOM ero
npaBoBOIi CTaTyC MEHSETCS MO Mepe ero passmTus OT
MMafeHyecTsa [0 COBepLUeHHOseTMA. dopmmposa-
HVe pebeHKa KaK /IMYHOCTU U BHYTPeHHAs cBoboja
JINYHOCTW ABNAKOTCA Pe3yNbTaToM AJIUTENLHOr0 Npo-
Lecca coumanmsaummn. Cpasy nocne poxxkaeHus pebe-
HOK TO/IbKO BMONOrMYecKoe CyLLLEecTBO. HO Y Hero ectb
NpPeapacrnosfio)KEHHOCTb K YCBOEHUIO A3blka, HOPM
noBefeHNs, 06blYaeB, TPaguLUWA TOW Ky/lbTypHOW
cpefbl, B KOTOPYO OH MoOrpyxeH. Ecnn nponyLueH
paHHWIA Nepuoj coumann3aunmn, To 3T0 NPUBOANUT K
HeobpaTUMbIM MOCNEACTBMAM B (DOPMUPOBaHUM Ye-
NOBEYECKOM MCUXMKW. MN3BeCTHble npumepbl Kama-
Nbl N AMasibl — VHANWCKUX AeTel, KoTopble 6bin
MOXULLEHbI BOJIKAMU N BOCMUTLIBAJIUCL B XXMBOTHOM
CTafie, CBUAETeNbCTBOBA/IN, YTO, BEPHYBLUWCH B YeNo-
BEYECKYI0 Cpejy, OHW He CMOr/I MOJIHOLEHHO YCBO-
WTb 53bIK M HOPMbI O6LLIECTBEHHOIO MOBEAEHMA.

MepBMYHas counanMsauus, B XOAe KOTOpOW
pa3BmMBaeTCA MNCcUxmKa pebeHKa, NMPOTEKAeT B CEMbE.
Mpruem BHavasie C MafEHYECKMX fIET peLuatoLLyto
ponb WUrpaeT MaTepuHCKOe BocnuTaHue. BnunsaHwue
0TLa BO3pacTaeT Mo Mepe nepexoja K rnofpocTKOBO-
My BO3pacTy. Pe6eHOK ycBanBaeT COLMasibHble HOP-
Mbl He CTOJIbKO 4epe3 ux BepbasibHOe pasbsACHEHME,
CKOMbKO Yepe3 06pasLibl NOBeAEHUA U, NPeXie Bce-
ro, poauTenei.

B xode BOCMUTaHMSA MPOUCXOAUT CNOXKHEMLINI
npouecc OrpaHUYeHUs [eACTBMA  OMONOrMYecKMX
WHCTUHKTOB CO CTOPOHbI COLMOKYNbTYPHbIX 06pas-
LOB U HOPM. VIHCTUHKTbI He OTMEHSAKTCH KysbTy-
poii. Ho mnx nposiBneHne pernameHTupyetcs. buo-
NIOTMYeCKoe CONpPOTUB/IEHME OPraHMU3Ma 3TOMy Npo-
Lieccy, KOTopoe NposiBNSeTCS U B AeTCKOM, U B NOA-
pPOCTKOBOM, 1 B IOHOLLECKOM BO3pacTe MojaBnsercs
nyTem HakKasaHWii.

MpaBa pebeHka MpeanonaralT pernameHTaLuio
TakKMX HakazaHuii. OHW WCKAKYalT HKECTOKOCTb
Nno OTHOLIEeHWO K AeTaAM. Ho mHTepnpeTauus, 4To
ABNAETCS XXECTOKOCTbIO, a YTO He fABNsSeTcs, 00bly-
HO MPUHAAMEXMUT OpraHam Onekw, KOTOpble MOryT
n3biMaTb pebeHKa M3 CeMbM M MepemMelaTb ero B
Lpyrvie cembu. Bce 3TO Hyxf[aeTcs B 0CO60M coOLM-
albHOM KOHTPO/Ie, MOCKO/IbKY BCe 3TWU aKLMu MOryT
NPYBOANTL K HEMoMnpaBMMOMY YilepOy B HPaBCTBEH-
HOM BOCIUTaHUW AeTe.

CemeliHOe BOCMMTaHME B paHHEM [EeTCKOM BO3-
pacTe 3aknafblBa€T OCHOBbl HPaBCTBEHHOro MOBe-
LeHus 6ygyuwieri nuyHocTw. Mocnegyrollee pacLum-
peHue Kpyra BoCnuTaTe/lbHbIX NPOLECcCOB — AeTcas,
LIKOMa, 06LleHNe €O CBEPCTHMKaMU M B3POC/bIMU,
onpeaensieT pasBUTUE CO3HaHWA pebeHka, noj-
pOCTKa 1 HHOWM B 3TUX MpoLeccax, B TOM Yucie n
OCMbIC/IEHWNE, MepeXxunBaHMe cebs Kak 0coboi Nnu-
HOCTW. Bce 37O, B KOHEYHOM CYeTe, MpU3BaHo nepe-
BECTW TpaHCAMPYeMblli B KynbType «HPaBCTBEHHbIN
3aKOH BHE Hac» B «HPABCTBEHHbLIA 3aKOH BHYTpU
Hac». BHYTpeHHsAs cBO604a IMYHOCTU BCErfa BKIIO-
YaeT MHOXECTBO HPABCTBEHHbLIX CaMOOrpaHuye-
HWIA, N TOMbKO TaK OHa peasn3yeTcs B Pas3/MUHbIX
YXU3HEHHbIX CUTyaLnsX.

Kepumos A.L.. Cnacmbo, Cepreii JibBoBuu!
[No3BonbTe HayaTb C KOPOTKOro KOMMeHTapus. Bebl
B BalleM BecbMa WHTEPECHOM BbICTYMNIEHUW cAena-
M OfHO OYeHb BaXHOe 3asAB/eHne, a UMEeHHO, 4To
NnpaBo B COBPEMEHHOM Mupe BCE 6Osiblle U 60o/bLUe
BbITECHSIET Apyrne HOPMaTUMBHO-PEryNSTUBHbIE CU-
CTeMbl, TeM CaMbIM MOCTEMEHHO y3ypnupys BCE Npo-
CTPaHCTBO YesI0BEYECKOW XU3HW. N B camoMm ferne,
Takas TeHAeHLMs HabnoaaeTcs, U OHa, Kak Bbl CO-
BEPLUEHHO CMpaBef/IMBO 3aMeTUN, KpariiHe onacHa.
Ho 3T0, Ha Mol B3rnsg, xapakTepHO UCKUYUTENb-
HO A1a 3anafiHoro mupa, 47s, eciv MOXHO Tak Bbl-
pa3uTbCa, Mypa nnbepanbHoro. MpuUToM AWLWbL Ans
€ro yacTu. 3TO COBEepPLUEHHO HexapaKTepHO AN My-
CYy/NIbMaHCKOr0 MM1pa, HECBOMCTBEHHO M HaM, PyCCKO-
My MWpPY, FAe BO3pOXKaaeTcsl npasocnasue. Mpeano-
naraw, 4to Nofob6Has TeHAEeHLMS ManoxapaKTepHa,
Hanpumep, ans VIHOMM 1 MHOrMX Apyrux cTpaH u
pervoHoB. MHe KaeTcsi, UTO Bbl abCOMOTHO Mpasbl
B OTHOLUEHWW CTpaH CeBepo-aT/IaHTUYECKOro pe-
rmoHa. Ho ato fganeko He BeCb 3eMHON Liap. XoTs,
K COXaNleHM0, Ha HaCTOAWMIA MOMEHT O0YeBUAHO,
YTO 3TO Hambonee BANATENbHAA B (DMHAHCOBO-3KO-
HOMMYECKOM, MONIMTMYECKOM M BOEHHOM acrekTtax
€ro yacTb.

Poccuiickuii XkypHan npaBoBbIx UccneaoBaHuii. 2017 « Ne 1 (10)\



AKTYAJIbHAA TEMA

Mockonbky Bbl, Maguc AbLynnaesny, 3aTpoHYIN
npo6aemy npas YesioBEKA W MOCKOJbKY 3[eCb Mpu-
CYTCTBYHOT  npefctasuten  KOHCTUTYLMOHHOIO
cyga PO (a aTo BaxkHelLmMiA opraH n1to6oro rocyaap-
CTBa, MPW3BaHHbIA, MOMUMO MPOYero, 3awmLLaThb
npaea M cBOOOAbI 4YesioBeka W rpaXkLaHWHA), TO A
X0Tesl Obl B CBOEM HebO/bLUOM BbICTYMNIEHUN 3a-
TPOHYTb WMMEHHO 3Ty NpobnemMaTtuky. [lenio B TOM,
yTO A NPUHAANeXY K TeM NpaBOBefam, KOTOpble [0-
CTaTOYHO KPUTMYECKM OTHOCATCA K Halleld HblHe
fevicteytowen KoHCTUTyumn, npuHaTol B 1993 T.
M OTHIOAb He TOJSIbKO MO HeKUM (opMasibHO-topu-
[LMYECKMM OCHOBAHUAM, XOTH UX, B OOLLEM-TO, TOXe
NnpefocTaToYHO, HO CKOPee MO OCHOBAHMWAM, CKaXKeM
Tak, CyLLLHOCTHO-MMPOBO33PEHYECKNM.

Kak Bcem Xopowo n3BecTHO, OCHOBHOM 3aKOH
Poccuun 6bIn1 MHCMMPUPOBAH N HaNuCcaH /IAbMU Nn-
6epasibHbIX BO33PEHUI, OYEHb GAN3KMX K 3anagHoMy
MNCTEBIMLLMEHTY, 0COGEHHO amepuKaHcKkomy. W 3To
yyBCTBYyeTCa. MHOrme crarbu, NMonoXxkeHUss KoHcTu-
Tyumn 6GyKBasIbHO MPOHM3aHbI MGepasibHO naeo-
noruvei, eé gyxom. BoT, B 4aCTHOCTMK, NpuMep, Kaca-
lowmincs npae 4yenoseka. CtaTbst 2 KOHCTUTYUMK, £
HaMoMHI0, 3BYUYMT Clliefyrolmm o6pa3om: «Yesosek,
ero npasa W cBOGOAbI ABMAAKTCHA BbICLUEN LIEHHO-
cTblo. lMpusHaHue, cobiogeHve 1 3awmrta npas u
CBO6OS 4enioBeKa W rpaxjaHMHa — 00653aHHOCTb
rocygapctea». Co BTOpPOW 4YacTbto MNpuBeAEHHON
CTaTby, MO-MOemy, MpPO6/IeM He BO3HMKAET: Masio
HaligéTcs Tex, KOro He ycTpavBaeT 3aK/to4éHHOoe
B Hell TpeboBaHMe K rocygapctsy. Ho o60CcHOBaH-
HOCTb M Pa3yMHOCTb MepBOIi YacTu, ycTaHaBINBatO-
LLieli, YTO «YeslOBEK, ero npasa M cBO6OAbI ABNSAKOTCA
BbICLUEA LIeHHOCTbIO», Bbi3blBaeT OMpeAe/éHHbIE U
[lOCTaTOYHO GONbLUVE COMHEHMA. BO-nepBblX, OHO, A
nonaraw, B 3Ha4YMTe/IbHOW Mepe HenpuemsieMo, Mo-
Kanyn, Ans 60/bLUMHCTBA HaceNeHUs Halleid cTpa-
Hbl — Npexpae Bcero, 415 BCeX BepywoLwmx. K Tomy
)Xe He TO/MIbKO MpaBoc/iaBHbIX. HM 0QHO BepoyyeHue
He paccmaTpuBaeT 4YesioBeka, TeM 6Gofiee ero npasa
1 cB06OAbI, B KayecTBe BbiCLUEN LieHHOCTU. Kpome
TOro, /OAUN CEKYNIAPHOrO CO3HaHWUA, CKaXem Tak,
[aXe aTeMCTUYECKM HaCTPOEHHble — OHU TOXe He
npuemaloT B 6O/bLUNMHCTBE CBOEM MOJOOHYHO KOH-
LLenuMIo, NMOCKOMbKY A1 MHOTMX N3 HUX CYLLECTBYET
Hemasio Kyja 6onee 3Ha4YMMbIX LeHHOCTEA Haanmy-
HOCTHOIO YpOBHSA. Bepa, PoaunHa, nobosb, Lpyxoba,
[ONT, 1 Mpoyee, 1 Nnpoyee.

BTopoe, 4TO 06pallaeT Ha cebs BHMMaHWE, 3TO
TO, 0 YéM YXke rosopun akagemuk B.C. CtenuH, Befb
nctopusi ¢ Mayrnm ecTb NonHenwas MUCTUPUKALNS.
UenoBeka BHe 06LLeCTBa He cyLlecTByeT. Ecim yeno-
BEUECKMIA AeTEeHbIL Kakoe-TO Bpems, AaXe OTHOCU-
TeNbHO HEeNpPOAO/IHKUTENbHbIA NEPMOA CBOEM XXU3HM,
NPOBEN B >XMBOTHOI cpejde, Cpean AUKUX 3Bepen,
BMOC/EACTBUM, N 3TO OT/IMYHO 3HAOT BCe (PU3No-
JIOTN, MeAVIKW, aHTPOMOsIOrn, MCUXOMoru, npeacra-
BUTENN APYrnX OTpacneil HayyHOro 3HaHus, ero co-
BEPLUEHHO HEBO3MOXXHO COLMANN3NPOBaTh. 3HAYUT,
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CtenuH BsvecnaB CemeHOBUY

B CO3HaHWW, B MO3TYy MPOUCXOAAT HeKune CyLLecTBeH-
Hble M HaCTO/IbKO HeobpaTuMble W3MEHEHMSA, 4TO
3TOT YesNI0BEK HMKOra He BO3BpaLlaeTcs B COLUYM U
He CTaHOBWUTCA MOJIHOLEHHbLIM ero 4neHom. Cnefo-
BaTe/IbHO, YE/I0BEK CYLLECTBYET TO/IbKO B 0OLLeCTBe.
UenoBek B OTpbIBe OT 06LLeCTBa — 3TO BOOOLLE He Ye-
noBsek. lNMocemy copepikallleecs B paccmaTpuBaemori
cTaTbe KOHCTUTYUMWN MOMOXKEHME METOLOIOrNYeCcKU
HEKOPPEKTHO. BOMIbHO MM HEBOJMIbHO B HEM YesioBeK
Kak 6bl OTpbIBaeTCA OT couMyMa.

M HakoHel, nocnefHee, Mo-BUAVUMOMY, Camoe
rnaBHoe. BO3HWKaeT BMOMHE 3aKOHOMEpHbIA BO-
npoc: a rnoyemy, COOGCTBEHHO, AN MeHs,, KaK [Ans
WHAVBMUAA, NpaBa WU cBOOOAbI eAVHUYHON NNYHOCTY
[LO/DKHbI ObITb BaXKHee, NMepBOCTENEHHEE, 3HaYMMee,
Yem npasa U cBoboApl couuyma u (Uan) rocygap-
ctBa? CKopee A/ MeHS, HanpoTmB, Mpasa couuyma
CyllecTBeHHeN. [Pennvka 13 3ana: «Tak n ApuUcCTo-
TeNb rosopu...»]. Kctatu, 06 atom. He Tonbko Apu-
CTOTe/lb, HO M BCA B3ATas B LIe/IOM aHTUYHasA huso-
cous, KOHEYHO Xe, MCXoAmna 13 TOro, YTo Lesoe
ropasfo BaXkKHee, YeM COCTaB/IAOLMNE ero 4acTu, U,
COOTBETCTBEHHO, WHAMBWUAbI, JIMYHOCTU, MEPCOHbI
MeHee 3HauyMMbl, Yem rocyAapcTBO. AHaNOrMUYHOMN
TOYKM 3PeHUs, HACKOJIbKO A 3HaK0, NPULEPKNBAINCH
no4yTn BCe MPEACTaBUTENN HEMELLKOWM K1acCMUEecKO
tmnnocopmn. erenb, Hanpumep, COBEPLUEHHO OYe-
BMAHO. BCS MapKCUCTCKas, fa M B 3HaUYMTeNbHOW
CTeMNeHN He TOMbKO MapKCUCTCKas Tpaguuusa coum-
MCTUYECKOM MbICIM TOXE MCXOLMUT W3 MepBoCTe-
NEHHOCTN NMEHHO COoLMyMma.

TakvMm 06pa3oM, aHann3npyemas KOHCTUTYLU-
OHHas CTaTbs, C MOE TOYKM 3PEHUA, HenpremMema.
f nonarato, YTO KOrga peys UAET O NONUTUKO-MNPaBO-
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Mpadhcknin Bnagummp eopruesny

BOW ctepe, T.e. chepe AMHAMUYHOM, HaCbILLEHHON
pa3HOo06pa3HbIMU COBLITUAMKM, BOMpaKoLeli B cebs
MHOXECTBO Pa3/INYHbIX OPraHn3aunoHHbIX CTPYK-
TYP U UHCTUTYTOB, YyTKO pearvpytoLlen gaxe Ha He-
3HaUUTENbHbIE U3MEHEHMA BO BCEX APYrMX 06/1acTAX
06LLECTBEHHOrO ObITUA U T.M., HE CnegyeT CTPeMUTb-
CA OKOHYaTe/IbHO, OAHO3HaYHO 1 6e3anenIALUoHHO
pellaTb Ha 3aKOHOZATE/IbHOM YPOBHe BOMPOC, KTO,
YC/TOBHO rOBOPSA, BaXXHee rocyAapcTso WX rpaxsa-
HVH N YbWN NHTEPECHI, COLMYMa NN INYHOCTU HEOob-
XOAMMO ObGecneymBatb B NepByt0 o4epefb. opa3go
pa3yMHee BCTaTb Ha MyTb MOUCKa «30/10TOM cepeaun-
Hbl», APYrMMUW CNOBaMW, MOMbITaTbCA MaKCUMaslbHO
coyeTatb M Hambosnee MOMHO 06ecneyYnTb MHTePEChI
M rocyAapcTtsa, W oTAenbHOro nHamemga. Kak nucan
B.C. ConoBbeB: «CyLHOCTb Npasa COCTOUT B PaBHO-
BECUW [BYX HPaBCTBEHHbIX MHTEPECOB: IMYHOW CBO-
604bl 1 obuwero 6nara». BoT aTuMm, Mo-moemy, Mbl,
HOPUCTBI, U [O/MKHbI PYKOBOACTBOBATLCA KaK B Mnpa-
BOMPUMEHUTENbHOW MPaKTWKe, Tak U MpU Hanuca-
HUN TeX WA VHbIX AOKYMEHTOB, B NePBYI0 Oo4vepefb
3aKoHOfaTe IbHbIX akToB. Cnacmnbo 3a BHUMaHue!

Nanaesa B.B.: Teauc o ToM, y YenoBeka ecTb 60-
Jlee BaXHble LEHHOCTW, YeM MpPaBo, KOHEYHO, BEPEH.
OpHako no cmbicny CT. 2 KoHCTUTYumnm PO yenosek,
ero npasa 1 CBO60AbI ABMATCS BbICLUEN LEHHOCTbIO
BOBCe He [/11 CaMOro YesioBeka, a A5 rocyfapcTsa,
00653aHHOCTb KOTOPOro, COMMacHO [aHHOW CcTaTbe,
3aK/1l04aeTca B 3almTe 3TUX Npas.

Mpadcknini B.I.: Tpy 3TOM OCTaeTcsi BCe-Taku
TO, Ha 4TO 06paTWU/ BHUMaHWe AnekcaHgp [kaH-
rMpoBUY, — ONpefesieHHas KONIN3UA Mexay Mo-
TpebHOCTAMW B BUAE Npas YesioBeKa 1 Mnpas Hapoga.
B TpaguumMoHa/IMCTCKUX Ky/bTypax Mpasa Hapoja
BCerja Bbillie MpaB 4YenoBeKa. B 3anafHoOM KynbTyp-
HOM TpaavumMm HaobopoT. VI Kak ux npu3HaBaTb
WM coyeTaTb Ha MPakTuKe — 3TO Bcerga npobnema.
W oHa ocTaeTcs faxe npu 3Tol hopMynMpoBKe, YTO
Bbl CKa3anu.

MHe o4eHb MOHpaBWIOCL BbICTyMNeHWe [aauv-
ca AbpynnaeBnya, rae 6bi1M 0603HaYeHbl U 3aTeM
yAa4yHO MNPOWNICTPUPOBaHbl fABe TeMbl. [lepsas
npo6nemHas TemMa, KOTopasi, A nonarak, HUKOro He
oCTaBuMa PaBHOAYLIHbIM, — 3TO O4YeBWAHas W Ans
opucTa, U Ana gunocoda 3agava TPYAUTLCA Tak,
YTOObl «BbIpalMBaTh CMpPaBeAIMBOCTb». MHe 3Ta
obpasHOCTb Mo fAylle npuwnack. W Kasanocb, 4TO
BCE YYaCTHUKM AUCKYCCUM cpa3y CTaHyT HepaBHO-
LYWHBIMU 1, YNofo6Nssch CaA0BHUKY, HaYHYT 4TO-
TO npepnaratb, Hanpumep, KakK BblpawmsaTb 3Ty
HOPULMYECKYO CrpaBeA/IMBOCTb, Kakoe YyAobpeHue
CbinaTb, KakKue Ce30Hbl OTNaXWBaTb W Mnpoyee, U
npoyee. [elicTBUTeNbHO, MoyeMy Obl Haw Tpagu-
LUVOHHBIA 1 4yTb 1N HE MOBCEAHEBHbIV MccneaoBa-
TENbCKNIA TPYL, He ynofobuTb Tpyay 3emneensua no
3aTpayeHHbIM 3HEpPrun uam sBpemeHu?! Btopasa Te-
Ma — 0 MackKax. [prumMepHO NeT COPOK Hasaf, s peLeH-
3UpoBan AN W3AATENbCTBA aHII0S3bIYHYH KHUTY
topucTa-aHTponosiora 0 MpoteccroHanbHOM topu-
LNYeCKOl [eAaTenbHOCTM Nof HassaHveM «Jlnua un
Macku». BOT, 4TO A1 yCBOWA U3 3TOM KHUTM (U, KCTaTH,
13 BbICTyneHUA aguca A6fynnaeBmnya TOXe), —
Haflo TaK UM MHaye NPU3HaBaTb, YTO B TaK Hasbl-
BaeMOM MPaBOBOM O0OLLEHUN Mbl NPebbiBaeM TOSILKO
KaKoW-TO Hallel 4YacTWUYKON. [OoCTaTo4yHO BCMOM-
HUTb, KOFO 1 KakK (B KaKol nnocTtacu) mMbl n306paxa-
eM B npoLecce NPaBoOBOro 06LLeHNs, Korja BbiCTyna-
€M B PO/ TOW WM MHOWM HOPUANYECKON MEPCOHBI.
KctaTtu, oyt6onucTbl Ha ¢yTboNbHOM nose n3obpa-
XKalT Y)Ke KaKylo-TO APYryl Hally 4enoBeyecKyto
mnocrtacb. ®yTO6ONNCT BO BPEMS UrPbl HAAEBaeT U
HOCUT OfHY MacKy, a Npuas [OMOM, NIerko cTaHo-
BUTCS COBEPLUEHHO [APYIrUM YYacTHMKOM O6LLEeHUS.
BoT moyemy B HalImMX O6CYXAEHUAX CaMbIX Pa3HOO-
6pa3HbIX BapuaHTOB MPaBOBOr0 OOLLEHWUSA 3Ta Hawa
OCOBEHHOCTb C HOLUEHWEM POMeBOM Macku opuan-
YeCKOM MepCcoHbl AO/HKHA YYUTLIBATLCS BO BCEM CBO-
eli camob6bITHOCTW, afeKBaTHOCTU W, MpU BCEM MpU
3TOM, BMOJIHE OMpeAeNneHHOM YacTUUYHOCTU, ecnu
CpaBHVBaTb 3MM304MYECKYI0 POSib B KayecTBe Hopu-
[INYeCKOl MepcoHbl CO MHOXECTBOM WHbIX, 60nee
NOCTOAHHBIX U TPaAULMOHHBIX COLMabHbIX Posei,
JINYHOCTHbIX OPUEHTaLN 1 AeACTBUIA.

CyliecTByeT 1 apyras npobnema, Kotopas Toxe
OCTaeTcA HeLOCTAaTOYHO OOBACHEHHOW UM He OYeHb
YyacTo o06cyKaaeMod. KoHeuHo, B MPUCYTCTBUMU
thrnnocohoB, KOTOPbIE YXKE HanmMcaiM MHOIMO KHUT
no duwunocoun npasa, PUCKOBaHHO YTBEPXAATb,
4YTO Hawa unocomsa npasa Bce elle NpebbiBaeT B
HEeKOeM, YTO Ha3blBaeTCs, MEPexXOfHOM COCTOSHUN.
B.[. 30pbKMH CXO4HbIM 06pa30M KOHCTaTUpPyeT Mo
Lpyromy noBofy, YTO U KOHCTUTYLMOHa/IM3M Hall, n
cyfebHaa cuctema — BCe OHWM MNpebbIBatOT B Mnepe-
XOLHOM COCTOSAHUW. KOHeuHOo, (hOpMy/ibl MOXHO W
Lpyrve ynoTpebnsTb B OTHOLUEHWMW COXMBLUENCA
cuTyaumn. Ho ¢akT octaeTcs pakTtoM — [0 CUX B
cdmnocomn npasa HET TaKOM KHUIW, KOTopas Gblnia
6bl MamMATHLIM COObITUEM. Jaxe Te XOpoLlne KHUTK,
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YTO HellaBHO MOSABU/INCL Ha YKpamHe U Ham 3HaKo-
Mbl, He MPUYUC/eHbl MOKa K paspsgy naMATHbIX Y
noBclofy 06Cy)KaaemblX. TanaHT/MBble JIIOAN, Kak
M3BECTHO, MOJIHOCTbIO HE MepeBOAATCA, HO KHUra-
co6bITMe MO (nocorn Bce eLle OXULAeT CBOEro
aBTopa.

CerogHs s BnepBble yBUAEN KHUTY MO (hMI0Co-
dmn npasa rny6oKoyBaXkaeMoro MHow B.M. Po3uHa,
B KOTOPOW MeHs MpuBMEKNa OfHa MOTPSACLUas MeHs
TemMa — O CBfA3M HOPMATUBHOCTU U COLManbHOM pe-
aNbHOCTWN. HOPMAaTMBHOCTb, KaK OKa3blBaeTcs, CyLle-
CTBYET pa3Has M MeHALWAACA. V1 CKOMbKO ke aTux
COCYLLIECTBYIOLLMX M COMEePHNYaOLUX HOPMATUBHbIX
cuctem! B KOHEYHOM MUTOre X MHOXKECTBEHHOCTbL BCe
XXe He MpenaATcTBYET Npasy CyLLEecTBOBaTb U (PYHK-
LMOHMPOBaTbL BMOJIHE Pe3ynbTaTuMBHO. CoumasibHas
peasibHOCTb yJayHO MpefcTas/ieHa B [BYX K/accu-
(DMKaLMOHHbIX Pa3HOBUAHOCTAX: TPafWLMOHHOW 1
Hapogatowerics. Mpasga, 06CY)KAEHUIO 3TON (PyH-
JaMeHTa/lbHOM M 6/1aroTBOPHOW B MO3HaBaTE/IbHOM
OTHOLLUEHWW TeMbl OTBOLMUTCA BCETO C MATOK CTPAHMULL.
Ecnn 6bl aTOM Teme 6blna MOCBSILLEHA BCS KHWUra, TO
LieHbl Obl el1 He 6bINO, ee 3aMeTUAN Bbl BO BCEM MUPE.
M3BUHUTE, A Cnerka npeysesnymBaig, HO Tak ObiBaeT,
VMHOW pa3 NyyLlie HEMHOIO NPeYBeNNYNTD.

Tenepb BOT Kakas Tema, KOTOpas, Kak MHe Ka-
XKETCA, Hamu BooOLle He o6cyXaaeTca. A yxe ro-
BOPWJI, YTO B HacTosiLLee BPEMSA Mbl MEPEXMUBAEM
nepexogHbii nepmog. CumTard HeobXxoauMbIM 06-
paTuTb BHMMaHWe Ha CerofHsllHee MOBCEMeCTHOe
BCeBMacTMe ONuMrapxmu, KoTopas KOHTPOAVPYeET U
npegonpeenseT  CounanbHO-MOMNTUYECKME  MPo-
Lieccbl BO BCEM Mupe. DTU NPOLIECCHI AenalTcs BCe
60siee ABCTBEHHbLIMW, OMNpegeneHHbIMU AN cyneb
MMpPa, YTO CBUAETENbCTBYET O MOSAB/EHUW Onurap-
XWYECKM OCHALLEeHHOro BEYHOro [AsuraTens Mupo-
BOM uMCTOpUM. Kakoro-to MexaHu3Ma Mo M3MeHe-
HUIO 3TOWM MCTOPWUYECKOM CUTyaUUn B Ha/IMYecTBYy-
IOLLEM COLMOMOTMYECKOM BOOOPaXeHUW TMoKa He
BO3HMKaeT. bosee nonynspHbIMW [AenalTca  Bbl-
BOAbl O 6ecnepcneKTMBHOCTM 06CY)KAEHUS CTO/b
MacLUTabHbIX MPOLLeCCOB, KOTOPble MMEHYHTCA 3a-
KOHOMEPHOCTAMM  MCTOPUYECKOrO PasBUTUA, WN
NAoAATCA BO MHOXKECTBE KOHCTataumm m o606Le-
HUA 06 OTCYTCTBUMWU CKOMbKO-HMOYAb NPOAYMaHHOW
M pasymMHO-LieN1lecoo6pa3Ho MOUTUKN B AeATeNb-
HOCTM Tex YUpeXAeHWr, KOTopble cuMTaroTca B
obLWwemM MHEHUN MOMINTUYECKUMM, COLMaIbHO-MO-
JINTUYECKUMW WU T .4,

Uwmxkkos C.J1.: A cowwoch TOMbKO Ha KHUTY, KO-
Topast MHe HpaBUTCSA. BpsAg vy Hac NosABUTCA HOBas
MeTa13rKa HPaBoOB B 3TOM CMbIC/IE, HO €CTb KHUTW,
KOTOPble MHTEPECHO YMTaTb U WUHTEPECHO 064yMbl-
BaTb. BOT, B YaCTHOCTW, KHWUra Ballero Kossaerv Masb-
LeBa «HpaBCTBeHHble OCHOBaHUA MpaBay», 0YeHb UH-
TepecHas KHuUra. 5 He CorsiaceH ¢ TeM, Kak OH pasfensr
MOp&J/ib M HPaBCTBEHHOCTb, HO 3TO [LOBOJILHO rNy6oKoe
nccnefoBaHne. OHO AeACTBUTENIbHO UHTEPECHOE, BO
BCSIKOM CJlyyae, MHe TaK Nnoka3asioch.
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BoHgapb Hukonaii CemeHoBMY

BoHpapb H.C.: BbiCKa3aHO yXe CTOMbKO CamblIX
pasNNYHbIX WAEN, 4TO AaXe B MOPSAKe AMCKYCCUM
MOXXHO ObIN0 6bl cAenaTb HECKO/bKO AO0KAaAoB Mo
TeM KOHKPeTHbIM BOMpocaMm, KOTOpble 3aTPOHYTbI.
Ho ecnu abcontoTHO NaKOHWYHO U 0606LLEHHO MO-
NbITaTbCA CKa3aTb, MOXanyi, HauYHy € TOro, YTo u-
nocoma npasa 1A Hac, HOPUCTOB U, B OCOBEHHO-
CTW, 415 Cyfeil, — 3TO He TONbKO (hyHAaMeHTabHas
HayKa, OHa VMEeT Ba)KHOe MPUKNafHOe, NHCTPYMEH-
Ta/lbHOe Ha3HayeHuve. U ecniv aTo Tak, cpasy BO3HU-
KaeT BOMpoc: huocodusa npasa [O/HKHA ABUTaTbCA
B CTOPOHY NPaKTUYeCKOW HPUCIPYAEHLMN WN
npaKTU4yeckas PUCNPYAeHUNSA [0/MKHA ABUraTbCA
B CTOPOHY (punocodum npasa? OTBET Ha 3TOT BO-
npoc HeobXo4MMO MCKaTb, B KOHEYHOM cuyeTe, N B
HalleM 3KCMepPUMEHTE, KOrfa Mbl 3a KPYr/biM CTO-
NIoM obcyXaaem akTyasibHble NpobsieMbl puioco-
(hmun npasa c yvyacTMem HOPUCTOB U (PUIocopoB, Bbl-
pabatbiBas 0OLWMNIA, «PUIOCODCKO-IOPUANYECKINT»
A3bIK 00LWWEeHNS U MO (yHAaMeHTa/lbHbIM, U N0 NpU-
KNafHbIM, MpakTuyeckmm Bornpocam. OuyeBUAHO,
YTO TYT LOJIKHO ObITb [IBYXCTOPOHHEE [IBUXXEHME.

Mpn aToMm A 3agymasca eLle 1 Haf TeM, a MOXHO
JIN Kak-TO BbIYJIEHUTb, OBHapY>XUTb Quiocopckme
acrnekTbl NpaBa, ero oTAeflbHbIX OTpacne n UHCTU-
TYTOB, a TaKXe WHCTUTYTOB MNyb/AnYHOK BNacTu,
MCXOAA W3 MpaBoOBbIX MNO3ULUI KOHCTUTYLIMOHHO-
ro Cyga? He 6yny yTomMnsaTb Bac aHa/IM30M HallWX
peLleHniA, HO CuMTal, YTO BO3MOXKHO. [1paBoBble
nosnumn KoHctutyumoHHoro Cypa Hepegko ¢op-
MY/IMPYIOTCS Kak, CBOEro poja, (hmiocodcko-npaso-
Bas METOZO0/I0rMYecKass 0CHOBa NMOHNUMaHUA KOHCTU-
TYUUOHHbIX (M OOHOBPEMEHHO — uaocockmx!)
KaTeropuii cBo6oAbl M OTBETCTBEHHOCTW, cCrpaBes-
JIMBOCTU N PaBEHCTBA, BNacTM U AeMOKpaTun U T.4.
W 37O yXKe, KCTaTW, He TOJIbKO (hniocodmsa rnpasa, HO
1 unocoms BNacTn, B TOM YUC/IE C TOUKN 3PeHUs
(OYyHOAMEHTA/IbHBIX ~ KOHCTUTYLMOHHBLIX — Npob6/em
COOTHOLUEHNSA 3KOHOMWYECKOW U  MONUTUYECKON
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BNaCTW, pa3feneHns BracTeld, AemMokpaTmsauum u
LUeHTpann3aumn, COOTHOLUEHUS HaUMOHaNbHOW 1
HagHaUVOHa/IbHOM CUCTEM OpraHu3auum cyaebHomn
BactTu u T1.4. Ecnn 6yget BO3MOXHOCTb, XOTA Obl B
nopsigke NpeHniA, NONbITalOCh 3TO NMPOKOMMEHTUPO-
BaTb Ha KOHKPETHbIX Npumepax pelleHuii KoHcTu-
TyumoHHoro Cypga. 3T0, BO-MepBbIX, ABNAETCHA Mpo-
[IO/DKEHMEM MOCTaBfIEHHbIX B BbICTYM/IEHUAX MNPO-
6/51eM. BO-BTOpbIX, YUTO KacaeTcsl MpaB 4YesioBeka —
TeMbl, KOTOpas BCeX 3aTPOHy/a, B TOM YuC/e B Bbl-
cTynneHumn Cepres SlbBoBMYa, TO MOe BUAEHWNE 3TON
npo6nembl B ee YKPYNHEHHOM BapuvaHTe 3acTaBnseT
3aflymaTbCsl, AeACTBUTENIbHO I Mbl SBASIEMCS CBU-
[eTensMn HeKoro fIMHEMHOro, O4HOMEPHOro Mpo-
Lecca nNpaBOBOM rno6anmsauuun, B YaCTHOCTM, Ha
OCHOBe YHMBepcanM3auun npas 4esoseka? Vimero B
BMAY TOT (haKT, YTO MMEHHO MpaBa YesioBeka npep-
CTaB/IAKOTCA Yalle BCEro r/aBHbIM MHCTPYMEHTOM
npasoBoOli rnobannsaumn. A MOXET, eCTb OCHOBaHMUS
rOBOPUTL O TOM, YTO B HACTOALLEE BPEMS He B MEHb-
el cTeneHW MPOUCXOAMT MpaBoBas NapTUKyNsapu-
3auus, NpPaBoOBOW cenapaTu3M WKW, MSArye Bblpaka-
ACb, NPaBoBas CyBepeHn3auma?

M BOT B 3TOM M/aHe, YTO y Hac CErofHA UMeeT
MeCTO 6bITb? NMpaBa YenoBeka U HPUCANKLNOHHbIE
CUCTEMbI WX 3alinTbl CHOPMMPOBAHbLI Ha OCHOBE
APKO BbIP&KEHHBLIX PErMOHa/IbHbLIX, a TaKXe penu-
FTMO3HbIX N WHbIX, OTHIOAb, HE r106a/IM3aLMOHHbIX
Hava. 3T10:

- eBponeiickas HopmaTMBHas cUCTEMa U COOT-
BETCTBYIOLLAs eli HPUCAMKLMOHHAsA cucTeMa
3alnTbl Npas yvesioseka (ECIY);

- alpuKaHCcKas cucTema npas 4vesioBeka U Ha-
pofoB, KOTOpas creumduyHa yxe Tem, 4To
npaesa Hapoja — KOJIIEKTUBHOW JINYHO-
CTWU — CTaBATCA Ha OAWH YPOBEHb C VHAM-
BMAya/lbHbIMW  MpaBaMu, TMPU3HaeTca  Unx
paBHO3HauMMas LIEHHOCTb, WM 3Ta cucTema
TOXE MMeeT CBOW HOPUCANKLMOHHO-KOH-
TPO/bHbIV OpraH;

- JlaTUHO-aMepuMKaHCKas cuUcTema, Takxe 00b-
eAVHAWAsA npasa YenoBeka W HapoAoB U
obecrieunBaemas [eATeNbHOCTbIO Mexxame-
PUKaHCKOro cyfa Mo rnpasaM YesioBeKa U Ha-
POLoB;

- MCnamckKas HopmaTvBHas cucTema Mpas Ye-
JI0BEKA, OCHOBaHHaA Ha [OMWHUPYIOLLEM pe-
JINTMO3HOM NPUHLMIE.

B HacTosllee Bpems NPOMCXOAUT AanbHerlas
anddepeHumaumnsa atmx cuctem. Ceiivac, Hanpu-
Mep, 1 A31A TOTOBUT CBOKD HOPMATMBHYIO U tOpUC-
OVKUVIOHHYIO CUCTEMY 3alMTbl NpaB YesioBeKa.
Peub naeT, B 4yacTHOCTW, O mognucaHHow B 2012 T.
A3naTCKOlM [eknapauuy NpaB 4YenioBeKa, KOTopas,
Kak npegnonaraeTcs, 6yaeT Cy>KUTb OCHOBOW ¢hop-
MMpPOBaHUA A3MaTCKOro cyAa Mo npasaM 4YesioBeka.
Poccus, B 06L1eM, He UCKNKOYaET Anst ce6s BO3MOX-
HOCTW y4yacTuA B 3TOM KOHBEHLIMOHHO-IOPUCANKLM-
OHHOM MexaHu3me (Hapsgy ¢ ECIMY).

CnepoBaTefnibHO, CerogHs, C OfHOW CTOPOHBI,
€CTb, KOHEYHO, OCHOBaHWS A/1s TOro, YTobbl paccma-
TpMBaTb NpaBa YesioBeKa Kak MHCTPYMEHT NpaBOBOW
rnobanusaunun. Ho, ¢ Apyroli CTOPOHbI, MOCKO/bKY
cama rnobanmsaumsa — MpPoOLLECC HeOAHO3HAUHbIM,
NPOTUBOPEUVBBIA, CONPSHXKEH C MPOTMBOMOMIOXHbI-
MW TEHAEHUMSMW aBTOHOMM3AaLMN HaLMOHa/IbHO-
npaBoBbIX KynbTyp, 6yAeT BEPHbIM U TOT BbIBOA, YTO
Yyepes MnpaBa YesioBeKa ceiivac B OO/bLUe CTEMEHN,
KaK MHe KaXXeTCsl, MPOUCXOAUT NapTUKyNsapu3sauus,
pervoHanm3aums, CyBepeHu3auma  HauWoHas bHbIX
npaBoBbIX CUCTEM, BMIOTb [0 cenapatusMa — B
Hanbosnee paguKaibHbIX (DopMax MPOABNEHUS 3TUX
TeHAeHUMA. N 3TO BMOMHe OOGBACHUMO, MOCKO/bKY
npaea YesioBeKa CYyLLEeCTBYIOT B Ky/bTypPHO-COLU-
aNbHOM, PeIMrMO3HOM KOHTEKCTe, MOFYT CAYy>XWUTb
ero BblpakeHuem. Mo3TOMy M HOpPMaTMBHblE MOJe-
NN MpaB YesioBeka, B TOM YMC/e MO PeMrno3Homy
NPUHLMNY, BbiCTpamBaroTca. Bce 3Ty npouecchl ca-
MbIM HEMNocpefCTBEHHbIM 06pa3oM CBsi3aHbl, ecTe-
CTBEHHO, M C (PUNOCONCKO-MNPOBO33PEHYECKUMM
Hayanamm rocyfapCcTBEHHO-NPaBOBbIX CUCTEM CO-
BPEMEHHbIX rOCYAapCTB.

A1 He MMel0, K COXaNeHM0, BOSMOXKHOCTM Mopas-
MbILLASATH MO 3TOMY NOBOAY NOAPOGHee.

M TpeTnihi MOMEHT, ecnn YX 3aTparveatb BCe
OCHOBHbIE HampaB/feHWUs [UCKYCCUW, MNPO3BYYaB-
e B Joknagax. AnekcaHap [J)XaHrmposu4 BbiCKa-
3a/1 MHTEPECHYIO MbIC/b, Kacalollytocs B KOHEUYHOM
cyeTe (MNOCOCKOro METOLO/IOMMYECKOro noaxoaa,
KOTOpas CBOAUTCS K TOMY, YTO «Liefloe BaXKHee, Yem
YacTb». DTO BaXKHasA MAest U3BECTHOM (hMIocodcKo
WKOMbl xonn3ma. OHa AencTBUTENbHO celivac, Kak
MHe KaxeTcs (MOXeT O6bITb, (unocobl NonpasaT
MeHs1), MepeXxXrBaeT PEHEeccaHC; Ha CMeHy MeXaHu-
U13My, peayKuMOoHanmM3my MpuxoauT XOnusm, T.e.
tunnocoms uenoro, egnHoro. Ho s Hagewocb He
owmnbycb, ecnm nonbITalch MNPOUUTUPOBaTh Apu-
CTOTens, KOTOpblA B cBoell MeTam3mke ckasan
6yKBa/IbHO Tak: «Llenoe He BaxHee, YeM cymma Ya-
CTeii. Llenoe — 6osblue, 4eM Cymma 4vacTeli». A 4To
3HAUMT «Lenoe 6onblle, YeM CyMMa 4vacTeli»? 3To
yXe BbIXOf, He Ha apuMeTMKy, He Ha CyMMMPOBa-
HUe, 3, KaK MWUHMMYM, Ha BbICLUYIO MaTemaTuky, a
MOXeT 1 Ha reomeTputo JlobayeBckoro. U yepes reo-
MeTpUIO, a He apuUPMeTUKY, MOXET, Haflo NMOHMMATb
1N BTOPYK CTaTbto KOHCTUTYUWMW, TAe YenoBeK, ero
npasa M cBOGOAblI 0OBLABAEHbI BbICLUEN LEHHOCTbHO.
Ho A 06 aTOM roBopt0 He Kak cyabsi KOHCTUTYUU-
OHHOro Cyfa M He KaK KOHCTUTYLMOHAIUCT, a Kak
HecocTosBLUMIACA MaTemMaTuK (MHe Mpoyunn B CBOe
BpemMs 3Ty Kapbepy). /I B 3TOM nnaHe — 34ecb 5 Kak
pa3 abCcoMOTHO COrfaceH, YTo OPUEHTUPbI B OTHO-
LWeHUX MOHMMaHWA MpaB YenoBeKa criefyeT WUCKaTb
B pamkax ¢mnocodpum npaea 1, 0CO6eHHO, (hnioco-
drn  BRacTM. Haw HayMoHaNbHO-CNeUUUYECKNIA
NOAX0A, K OpraHu3aumm 1 OCYLLECTBEHUIO Ny6my-
HOWM BfacTn, ee B3aMMOOTHOLUEHWA C SIMYHOCTbHIO
1N O0OLLECTBOM [O/DKEeH, BEPOATHO, OCMbIC/IMBATLCA
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BO MHOIOM C MO3MLWIA XOMMCTUYECKOrO MpaBOCo-
3HaHWSA, C MO3ULUMIA CTPeMSIEHUSA K LIeIOCTHOCTH,
eAVHCTBY, YTO WMEET CBOMM MPOLO/DKEHNEM LieH-
Tpann3auuio, yHuBepcaamsaumo n 1.4. W1 BOT aTo
CTpem/ieHne K LeIOCTHOCTU, eAUHCTBY — OAUH U3
BaXKHbIX acnekToB (nnocopmmn nyb6anyYHOM BacTy,
4YTO BbIXOAWT, MEeXAy MNPOYMM, U Ha YPOBEHb KOH-
CTUTYLMOHHOIO MpPaBOCYAMS, MpPaBOBbIX NO3MLMIA
KoHcTtuTtyumnoHHoro Cyga. A gymato M MOW KOJIIern
Fagmuc A6gynnaesud, Cepreii Mumxainosmy ¢ aTUM
cornacsatcs. W aTo He ecTb Heratms;, 06 3TOM MOX-
HO TrOBOPUTb Kak 06 3/1eMEHTE COLMOKYIbTYPHbIX
XapaKTePUCTUK, KOTOpble AO/MKHbI YUYMUTbIBaTLCA B
peweHnax KoHctutyumoHHoro Cyaa. Kak oHu npo-
ABNAKOTCA? ApKWEe NPUMepbl 3TOr0 MOXHO MPUBECTU
B CBA3W C aHa&/IM30M CYLLHOCTHbIX, HOPMATMBHbIX Xa-
pakTepUCTUK Poccumn Kak (efepaTMBHOIO rocyaap-
cTBa. He BAaBasiCh B OLEHKWM TOrO, Kak 3TO peLlaeTcs
NPUMEHUTENbHO K TEM WM UHbIM KOHKPETHbIM BO-
npocam, MOXKHO YTBEPXAaTb BMO/SIHE OMNpeaesieHHo,
4YTO K/IKYEeBOM Mpo6IeMoOi 34ecb SBNASETCA MOWUCK
6anaHca Mexay uHTepecamu hefepanbHOM Nyo6anY-
HoWi BnacTu (Uenoe) M PernoHanbHOM Ny6ANYHON
BnacTn (4acTu), KOTOPbIA HalTM He Tak MpocCTo.
M ecnn pyKoBOACTBOBATLCS UUCTO XOUCTUYHECKUM
NpaBOCO3HaHMEM, TMOHSATHO B KaKuUX WHTepecax
Yalle Bcero 6yayT pewlarbca 3Tu Bornpockl. MNpuyem
Takoro poja BOMPOCbI MMeKT 3HauyeHne 1 Ha 6onee
HU3KNX TEPPUTOPUA/IbHBIX YPOBHSAX, BNIOTb 40 MYy-
HULMNaIbHOWM BNacTu. HamoMHIo, B NPOLUIOM oAy,
KOrga Mbl 34ecb 06Cyxaanu npobnembl (uaocopun
npasa, A NPUBOAWA KaK pa3 CBeXWi npumep — no-
cTaHoBneHne KoHCTUTyUnoHHoro Cyaa ot 1 gekabps
2015 r. 0 MyHMUMNanbHOM pethopme. ITO Mepexos Ha
ocobyto cuctemy Bbl6opoB (@, B 06LEM-TO, He Co-
BCEM BblOOPOB M3POB rOPOLOB, FOPOACKMX OKPYroB,
N HEKOTOpble Apyrne MOMeHTbl pedopmbl). dymato,
HeT COMHEHWIA, YTO B OCHOBe 3TOI pedopmMbl Mpo-
AIBUMOCb KaK pa3 XONUCTMYECKOe MnpaBOCO3HaHWe,
KOTOPOe HaLL/O CBOe BbIpaXXeHWe — He Aat0 OLEHKY
XOPOLLO 3TO UN MJIOXO — W Yepe3 Te peLleHuns, Ko-
TOpble UMEIT 60/iee BbICOKYHO HOPUAMYECKYIO CUNY,
Yem 3aKOH, XOTA OHW 3aKOHOM He ABASKTCH, MMEKo
B BUAY M camMo peLleHne KOHCTUTYLMOHHOro Cyaa.

B cBeTe (hmnocomn xonm3mMa BO3HUKaOT U ApY-
rve BOMPOCHI, B TOM YUC/IE CBA3AHHbIe C COOTHOLLE-
HVUEM VHAMBWAYa/IbHOTO M KOJIIEKTUBHOIO B MNpaBax
YesloBeKa, C BbIXOAOM Ha MOHMMaHWe TOro, 4To B
npaBax 4esioBeKa eCTb He TO/IbKO MHAMBUAYa/IbHOe,
HO 1 KONNEKTUBHOE.

BeposiTHO, C 3TUX NO3MLMIA HEOBXOAUMO peLlaTh
N npobneMy, CBA3aHHYHO C TEM, MHOrO Yy Hac Wau
Mano MNpaBOBOr0 HOPMUPOBaHWUA. JTO MOCneaHU
BOMPOC, Ha KOTOPOM BKpaTLe OCTaHOB/IKOCb. BbiCka-
XY, MOXeT 6bITb, OTHACTU MNapafoKCaslbHY MbIC/b,
C KOTOpOW, BO3MOXHO, He BCe COrnacatcs: npasa
MHOr0 He OblBaeT, HO HepeAKko OblBaeT C/INLLIKOM
MHOr0 3aKOHOB. [JOCTaTO4YHO BCMOMHWUTL [1naTtoHa,
KOTOPbI FOBOPW/I, YTO «B HaMbonee NCMOPYEHHOM
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BapeH6oiim MeTp Jdasnaosuy

rocyfapcTee Hanbonbllee KOMMYECTBO 3aKOHOB».
W napafiokc, BbITeKawLWMi U3 3TOro, 3aK/4vaeTcs B
TOM, YTO MOXeT BO3HMKaTb CUTyaLust (s He YTBEPX-
[lato, YTo Mbl HaxoAMMCS B Hell), KOrja cyLlecTByeT
feuunT npaBa B YCMOBUSIX NMPOMLMTa 3aKOHOB.
M BOT 3TOT AemumT npasa B YCNOBUAX NPOGULMI-
Ta 3aKOHOB — OfHO W3, MOXET OblTb, FNYyOUHHbIX
NPOSIBNEHNA  rocyfapCTBEHHO-NMPaBOBOIO  KPU3U-
ca, B TOM 4ucrie Kpu3auca KOHCTUTyUuoHanm3ma. A
MOXeT ObITb, C MO3BOJIEHNSA CKa3aTb B MPUCYTCTBUMU
trnnocoos, — U Kpu3nca COBPEMEHHOW (MI0Co-
thmn npasa. Cnacm6bo!

BapeH6oim T.[.: 9 NpUCOeANHSIIOCL K KadK-
[OMy CcfloBy, KOTopoe npousHec Hwukonaii Ceme-
HOBMY, OH CWUIbHO 067erymn Mot 3ajady. ATO Kak
pa3 XopoLlo, S yCrew cKasaTb TO, UYTO 5 Aymato, 6e3
9KMBOKOB. A BOOOLle, A0 MOCAeLHEro BPEMEHU Y
MeHs1 CKMafblBaslocb TaKoe BMeyaT/ieHue, YTo Y Hac
CUTyaums, YyTb-4yTb HANOMMHAKOLWASA, KaK B OAHON
My3bIKa/IbHOW KOMEeAUW, W3BUHUTE 3a CpaBHEHME,
KOrfa MpOM3HOCAT CfoBa «(UI0COpUs npasa» —
thrnocobl AymatoT, UTO 3TO K OpUCTaM U He Npu-
XOOAT, a pUCTbl AyMaKT, YTO 3TO K (uiocodam,
W B UTOre He NMPUXOAUT HWKTO. W BOT, Gnarogaps
HacToMumBoCcTM  Abaycanama  AbaynkKepumoBuya
lyceliHOBa, KOTOPbI Yy Hac SIBNSETCSA LIEHTPasibHOWA
urypoin B 3TOM CTPEMIEHMN 0OBLEAUHUTL uo-
CO(POB M HOPUCTOB A/1S HAXOXKAEHUS KaKoro-to 06-
Lero si3blka, 3Ta BCTpeya BHYLUAeT MHe OGO/bLUNIA
ONTMMM3M, YeM ObINI0 A0 3Toro. Tak Kak NpeAcTaBs-
NAETCH, YTO HEKyl KOCHOCTb, KOTOPYK Mbl YHac-
NefoBann OT COBETCKOrO CO3HaHWUSl, S TOBOPK O
IOpUCTax B MEPBYIO O4epepb, Mbl, HABEPHOE, B 3TOM
NMOKO/IEHNWN He NMPeosofieeM.

Ho s xoTen 6bl MOBTOPWUTbL TO, YTO CKasasl Ha
Halleil npeablayLleld BCTpeye MNPUMEPHO FOf Ha-
3a8 0 cyfabax KoHctutyumoHHoro Cypa. osops o
pPOMaHTVKe Kak O Harnpas/ieHun ¢unocopum npa-
Ba U O TOM, YTO OHM SIMOO MOCNELHVNE POMAHTUKML
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YXOAALLErOo BPEMEHW WU MepBble POMAHTUKU Ha-
CTYyNatoLLEro BpEMEHU WAN U TO, U [PYroe BMECTE,
Hago ynoTpebnaTb MHOrAa Kpacueble cnosa. Bot y
Hac rocroxa Jlanaesa cka3sana: «4To Bbl NPO CeMbIO,
npaso, eLe 4YTo-To... ITO — /1060Bb. CeMbA — 3TO
noboBb». BoT KoHcTuTyums Poccun, 8 cumtao, —
cyacTbe. OHa COBEpLUEHHO C/yyaliHO npopBanach
B 1993 r., gaxe He 3Hal0, Kak 3TO MOr/I0 C/yuYnUTbCH,
WCTOPUKM 06 3TOM Korfga-To HanuwyT. [a, y Hee,
KOHEYHO, MHOFO HefO0CTaTKOB, Y /K060 KOHCTUTY-
LUUM MHOrO HegocTaTkoB. Moi yumTens, npodeccop
A.A. MuwuH, Korga npenogasan B CLUA (a, kak npa-
BW/IO, CTYAEHTBI-FOPUCTbI CBOK KOHCTUTYLMIO He
YMTAIOT; O YeM OH XOPOLLO 3H&/T Ha NPUMepPe Halnx
CTYLEHTOB), Y HEro Bcerga B kapmaHe 6bia KoHCTU-
Tyuma CLUA, 6naro, oHa TOHeHbkas 6powltopka. U
OH rosopu: «Y Hac KoHctutyums CCCP rapaHTu-
pyeT npaBa Ha OTAbIX, Ha TPYA W Tak jasiee, a y Bac
B KoHctutyummn CLUA Huyero atoro Het». W KTto-
TO U3 CTYleHTOB 06A3aTeNlbHO BO3paxan. M oH ro-
Bopun emy: «/an croga». foctaBan KOHCTUTYLMIO
CLUA v roeopun: «Haign npaso Ha Tpyg». TOT, KO-
HEYHO, HNYero He Haxo4u/l.

B KaXgoW KOHCTUTYLMWM ecTb HegocTaTku. Ho
HaM OuYeHb MOBe3/10, YTO NpuHATa KoHCTUTYUMA
Poccun v Bogonas OyXOBHbIX, (OMI0COCKMX, Mpa-
BOBbIX LEHHOCTEWN 4epe3 37O, B 06LLEM, He6OMbLLOE
0TBEpPCTMe 06pyLInICA Ha POCCUIO U y>Ke 3amonHU
[lOCTaTOYHO NPOCTPAHCTBA. Y)Ke He BbICYLLUNLLb.

M MHe Bce paBHO KaxkeTcs, obuasd Tema 41 gu-
/IOCOthOB M OPUCTOB, KOTOpas BakHa WM MpakKTuye-
CKW, U TEOpPeTUYeCcKn, — 3TO (PUI0COGCKOE N HOpU-
[LMYEecKOoe OCMbIC/IEHME POCCUMCKOM KOHCTUTYLIUW.
Hu Tam, HM 34ecb Mbl Aa/leKo He MPOABUHY/UCH.
lMpocTo BpemMeHW Mano npowso. 310 KOHCTUTY-
umn CLUA 6onblue ABYXCOT J1ET, OHU YCMeanm MHO-
ro HapaboTaTb M BCE PaBHO HAaxXOAATCA B CepeAuHe
npotiecca, Kak OHM caMmu cymTaroT. A 'y Hac — BCero
HUYero, 4yTb GoJiblUe ABYX AECATKOB fieT. [1oaTomy
KoHCTUTYLMA KpaliHe BaXkHa NS HOPUCTOB-NPaKTu-
KOB 1 HOPUCTOB-TEOPETMKOB, camo C0ob6on. KOpuCTbi-
TEOPeTUKN [0/DKHbI 06y0 06/1acTb npasa, pas y
Hac KOHCTUTYLMSA NPSAMOro [eircTBUS,, OCMbIC/INBATb
VIHTEHCVMBHO 4epe3 Mpu3My KOHCTUTYLMOHaNIN3-
Ma. A 0151 HOPUCTOB-MPAKTUKOB 3TO BaXXHO MMEHHO
NOTOMY, YTO KOHCTUTYLMS MPSMOro [elcTBuA, pa-
60TaeT KOHCTUTYUMOHHbIA Cyg W, Npu BCem CBO-
eM poMaHTM3Me, Tak AaeT MOopoii MO ronoBe Hallei
KOCHOIA MOCTCOBETCKOI HOPUANYECKON, CYAercKoi,
NPOKYPOPCKOM W npoyeli 0O6LIeCTBEHHOCTU, U4TO
VM TPUXOANTCA CUYUTATBCA C KOHCTUTYLMOHHBLIMN
npUHLMNaMn.

1 KOPOTKO BBICTYM/IHO, MO3TOMY MO3BOMO cebe
CUJIbHble BblpaXeHus. Korga-to guiocoam cose-
TOB&/IM MPOCTO NMpPoYnNTaTb TeKCT KoHcTuUTtyummn Poc-
CUW, MOTOMY YTO OHM MPO HEE, KOHEYHO, C/blWwasu,
HO HEMNJI0Xo 6b1s10 6bl N NPOYNTATb, @, NPOYMTaB, No-
MblTa/INCb Gbl €6 OCMbICINTbL. Befab UTO Takoe KoH-
cTuTyuma Poccun? 3TO NpaBoBOE rOCyLapCTBO, B

Hel 3anucaHbl 3TW ABa cnosa. M yepes aTu Aga cno-
Ba K Ham B (pnnocomio npasa 3pMmo npuxognt m-
MaHynn KaHT M Heo6XOAMMOCTb OCMbIC/IEHUA €ero
KOHCTUTYLUNOHHO-MPaBOBbIX nAel. [1oaTomy MHe
KaXeTcs, 4TO Onukaiiee pa3suTmMe Guiocohum
npasa B MepByl0 oyepelb BO3MOXHO U 3PHPEKTUBHO
(HW4ero cTpawHoro, 4YTo A 3TO C/I0BO YNOTPebsto,
OHO HEe 3KOHOMWYECKOEe B [aHHOM crydvae, 6/vKe K
CrpaBef/IMBOCTMN) MO0 6bl 4Yepe3 GuIocodpcko-
NnpaBoOBOE OCMbIC/IEHNE KOHCTUTYUUU. 3[ecb BO3-
MOXXHOCTb CecTb PAfOM W TOBOPWUTb MNPeAMETHO Y
(hrnocohoB 1 y HOPUCTOB Cpasy MNoABUTCA.

M ewe oaHo. B 1995 r. 9 6b1n B NonbcKOM Mo-
COMbCTBE, KyAa Mpuexan HOBbI/i MOCON M NpuUraacun
>KBaHeuKkoro. A cuzen Tam BO BTOPOM PSAAY, XOPOLLO
BUAEN, KaK MOMbCKMIA Nocos, obpallasnck K XKBaHeLl-
KoMy, cka3an: «Kakoe cyacTbe, YTO Bbl K HaM MpuLL-
NN, Mbl Bac Tak t06uM». 1 gaeT eMy orpoMHbIii 6ykeT
LBEeTOB. A TOT CTOUT, N — A 3TO XOPOLUO BUXKY — Y
Hero cmsaTeHue Ha nuue. OH 6epeT aTu LBETHI, CNy-
LLIAET 3Ty peyb, CMATEHWE TOMbKO ycunmeaeTcs. Mo-
TOM OH [O/DKEH CKa3aTb OTBETHOe cnoBo. OH eule
NoMO/Yan 1 CKasan: «3HaeTe, 51, BOT 3Hat0, YTO 3TOro
HeNb3A rOBOPUTL, HO A BCe-TaKu CKaxky. EC/iv Mbl CHO-
Ba C lMonbLueld, 3HaUNT Aena Halim Naoxms.

7 3Hal0, YTO HeMb3A 3TOro roOBOPUTL, HO BCE-TaKM
CKaxKy: poccuiickas hmnocotms npaea Bcerga Hocu-
Nla HeCKO/IbKO BTOPUYHBIA XapakTep Mo OTHOLUEHWUIO
K MUPOBOW MbIC/IM. KOHEYHO, XOPOLLO CCbIIaThCs Ha
CepebpsiHbIli BEK, KOTOPbLIA B PYCCKOWM nNuTepaType,
Hanpumep, co3fan HeoObIKHOBEHHO OPUTMHa/IbHbIE,
OrPOMHbIE MM1acThbl, U A0 CUX MOp Becb Mmp Yexosa
cTaBuT. Ho chmnocogms npasa, ec/ivi NPU3HaTL Npas-
[y, OHa 6blna, HY KpoMe, HaBepHoe, MeTpaxmnuKoro,
NPOBUHLMa/IbHA, BTOPUYHA U MOBTOPS/A, B MEPBYIO
o4yepefp, 3a HeMLAMMW TO, YTO Te Hanucain. Ham Hago
pa3BuBaThb (hUI0COPUIO MpaBa, He OrNsaabiBascb Ha
CepebpsiHbIii Bek, a rnsasa B Poccuo 1 B Mup, NoHU-
Mas 1N HaflesiCb, YTO Mbl MOXEM MUPY ceivac YTo-TO
Takoe cKasaTb, YTO MUP eLle He 3HaeT. [peofoneHne
3TOro NPoBUHUMaM3Ma Guiocopum 1 JacT HOBble
TO/TYKN K ee pa3BUTUIO. Y Hac passBuTue unocohunmn
npasa JO/HKHO OblTb COBLITUAHBLIM N TaKMM, YTOOLI,
Kak Mbl JT06UM, BECb MUP COAPOrHYNCcA. Mbl LOMHKHbI
pa3pabaTbiBaTb MUPOBble TeMbl. Ham B Buae KoHcTu-
TYLMM COBPEMEHHOW faH MofapokK, Korha Mbl MOXeMm
paboTtaTb ¢ KaHTOM npegmeTHoO, Apyrue rocynapcrsa
MOTYT M03aBMA0BaTh, AaXke Hemubl. [OTOMY YTO Halua
KoHCTUTYuMs 1 06CyXAeHne B CBA3W C 3TUM ULEUN
KaHTa MOryT MMeTb, Kak MUHMMYM, 0bLeeBponei-
CKOe KOHTUHeHTaslbHOe 3HayeHue. KOHCTUTYLUMOoHa-
M3M KaHTa — 3TO HOBOE SIB/IEHME, KaK MHE KaXeTcs,
He TOJIbKO A1 Halmx prnocoos, HO 1 BOOOLLe A5
thrnocohoB Mmpa. ATn acnekTbl B munocopum Kax-
Ta He TaK 4acTo UM BOObLLE He BblAeNAnnck. Takme
Halln McCnefioBaHNA UMENT O6LLEMUPOBOE 3HaYe-
Hue. [103TOMy, 3aTPOHYB 3Ty OOLLIEMMPOBYHO MpPO-
6/1eMy, Mbl Cpa3y NOAHUMEM UHAEKC LUTUPYEMOCTH,
nepesoja Ha Apyruve A3blku.
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Po3nH B.M.: 9 cornaceH, ceiivac CKknaabiBaeTcs
HOBbI MHTEpec K huaocodumn npaea, C YEro s xouy
Hauatb.

A1 xoTen 6bl OTMETUTb, UTO HYXHbl HE OTAeNbHO
thmnocobl M He OTAENIbHO HOPUCTLI, a CBOEro poga
6UnMHrBbl. Korga mMeHs npurnacunu B 3Ty cdepy,
peub LWa 0 cyfie NPUCSHXKHBIX, U TOrja 370 cOo3/aBa-
N0Cb B MpaBOBOM ynpasneHUn npu lMpe3ngeHTe, TO
A NATb N1eT NOTPaTWI Ha TO, YTOObl HOPMabHO OC-
BOWUTb OPUANYECKMIA NpeaMeT. UmTan MCTOPUKOB
npasa 1 npoyee. Yepes NATb /IeT S peLlns, 4To A yxe
MOFy KOe-4TO roBopuUTb M nucaTb no Teme. Apyrumm
CMOBaMW, HYXXHbl Takue CrneLuaIncTbl, KOTopble Obl
66111 hrnocohamn 1 B TO XKe BPEMS 3HaUTN NMpesMeT
npasa [OCTaTOYHO TBepA0. ITO NepBoe.

BTopoe, MHe KaXeTcsl, UTO peyb UAET He MpocTo
06 OCMbIC/IEHUN (PUNOCOCKOro MNpaBsa, a pedb Uaet
0 TakoM OCMbIC/IEeHUWN, KOTOPOe NPU3HAaEeT r1yboKuii
KpU3nC npaBa M COBEPLUEHHO HOBYK CUTyauuio, C
KOTOPO/ Mbl MMeeM feno. 1 AymMaro, 4To 3TO OYeHb
B&XXHO, MOTOMY U4TO (PMU/IOCOPCKOE 3HAHWE 4acTo
TpakTyeTcs Kak abCcTpakTHOe, co3epuaTenbHoe. Hu-
Yyero Mogo6HOro, OHO LIEHHOCTHO MparMaTU4eckoe,
MHe KaXeTcsl, YTO MMEHHO 3Ta YCTaHOBKa AO/DKHa
CTOATb B LeHTpe. Mpobnema Kpmsmca npasa — Co-
BPEMEHHas, COBEPLUEHHO HOBas CUTyalums, OHa
npegnonaraeT Takke 06CY>XAeHWEe BO3MOXHbIX My-
Tel BbIXOAa N3 3TOro Kpusumca.

Tenepb TPeTUi MOMEHT, €C/iM roBopuTbL 0 Poc-
CUK, TOrfa ecTeCTBEHHO BO3HMKAaeT BOMPOC, a B YeM
npuyMHa Takoro Kpusuca npasa? [nsg nonemMukm
A XO4y HayaTb C BelyM, KOTopas, BO3MOXHO, Bbl30-
BeT npoTecT. CyllecTByeT TOYKa 3pPEHMUs, YTO eCTb
npaBoBble Ky/NbTypbl U HemnpaBoBble Ky/bTypbl. BOT,
Hanpumep, KuTali n Poccusa — 3TO HenpaBoBble
Ky/nbTypbl. ECTb Takas MHTepecHas CcTaTbsl akafeMu-
ka 3acnasckon n LllabaHoBoii. OHWM MNOKa3blBaloT,
onmpascb Ha 60MbLUOM KPYr COLMONOrMYecKMX unc-
CNnefoBaHW, YTO y Hac 0KoMo 70% KOH(IMKTOB pe-
LLAIOTCA HEMpaBOBbIM CNOCO60M, BCAKUMUW APYrUMA
cnocobamm, KpoMe MpaBoBbIX, — 3TO pas. /1 BTOpoe,
nepBbliA, KTO HapyLLaeT npasa, — 3TO BMacTb. B aToM
CMbIC/e, KOHEYHO, O4YeHb BaXXHbIi BONPOC, YTO AEN-
CTBMTENLHO COGOW NPeACTaBNSET POCCUIACKas Ky/lb-
Typa, KakvMM CnocoboM peanbHO peLlatoTCa KOH-
(hNNKTbI 1 NPOBIeMbl B paMKax Halleid KynbTypbl.

M B CBA3U C 3TUM TOXE BaXKHasA Tema, [JOBOSIbHO
LUMPOKO 06CyXAaemasi B MTepatype, — HaCKO/bKO
npaBo peasibHO paboTaeT M HACKOMbKO OHO TOJIbKO
MMUTUPYeTCH. B Hallei cTpaHe, KOrja Mbl MMeeMm
[leno ¢ 3aKOHOM W Cy[OM, peyb MAeT, No cyTu, 06
MMUTaUUK. MOXHO yKas3aTb Ha elle OfMH acnekT
npo6siembl. O4yeHb 4acTo, O0CO6eHHO Ha «3x0 Mo-
CKBbI», YTBEPXAAIOT, YTO Y HAaC HET HEe3aBUCUMOCTU
cyga oT BnacTeir. U gecTBUTeNbHO, Bpoae Obl HET.
Ho BCcnoMHMM, Kak MpaBo (hOPMMPOBasIOChb, OYEHb
VHTEPECHbIA MOMEHT. ApUCTOTeNb CHayana nMbl-
Tanca faTb pelleHWe B 3TMYecKolr nnockoctu. OH
roBOPUI, YTO LIEHSATCA CNpaBea/vBble Cyfiby, KO-
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TOpble LO/HKHbI YCTAaHOBUTL «CEPEAVHY MexXay Bbl-
rogoii u yulepo6om». Ho Kak 06BEKTUBHO HallynaTtb
3Ty cepeanHy? W torga B Pume, rae npaso BriepBble
CKNafblBaeTCs, Haj, Cyabell MocTaBuAn npeTopa, no-
CTaBW/M BNacTb, KOTOpas A0/HKHa Gblna cnemTb 3a
TeM, 4YTOObI BCe HAXOAWINCL B PaBHbIX yC/1oBUsAX. Ho
TOJIbKO A Obl XOTe/1 06paTUThL BHUMaHWE, YTO B Pnme
TOro BPeMeHW BNlaCTb CEPbE3HO 3aBucesnia OT O6LLe-
cTBa. OOLLECTBO 3Ty B/IaCTb CTaBW/10, OHO €e MEeHS-
110, [OBOJIbHO Y4acTo Mpoucxofuna potaums. Ay Hac
nony4yunocb Haobopot. O6 3aTOM, B TOM 4ucre, 3a-
MeyaTenbHasd KHuUra 3urmMyHTa baymaHa «AKTyasib-
HOCTb XO/IOKOCTa», B KOTOPOWM OH MOKa3bIBaeT, YTO
chopMMpoBasIOCL  M306peTaTeslbHOe  rOCy4apcTBo,
KOTOpOe MOCTaBWUI0 MOA CBOM KOHTPOMb W 06Lie-
CTBO, U NM4YHOCTb. Korga mMbl MMeeM feno ¢ Takow
CUTyaumein, TO y Hac OTHOLLEHUSI MepeBopaYnBaroT-
CH N [eNCTBUTENbHO BO3HUKAET [OBOMIbHO COXHas
npob6sema.

Ewe ognH MOMEHT, A ero 3arparmsald HEMHO-
ro B BblleAwen KHuUre «dunocomsa npaea», —BCe
BpeMs paclumpsieTca 061acTb npas, KOTOpble He 06e-
crneyeHbl rocyAapcTtsom. BoOT, Hanpumep, BO3bMeM
npasa 4yesnoBeka. Hy, KaxeTcs, 3ameyarte/lbHO, OHU B
LeHTpe cToAT. Ho 6OMbLUMHCTBO MpaB YesioBeka He-
BO3MOXHO 06ecneunmTb. 1 ecnm npaBo BOT B TakOM
BME HAYMHAEeT CyLLecTBOBaTb, TO OHO CTaHOBWUTCA
CKOpee [eCTPYKTUBHBLIM 3/1eMEHTOM B Ky/bType, a He
TeMm, 4TO obecneyrBaeT paspeLleHve Npoobsem.

Mbl [eiCTBUTENbHO 3aTPOHYNN TYT OYEHb MHTE-
pecHyro TeMy HacyeT cOLManbHOM cnpaBefNBOCTU.
7 ¢ BaMW coOrfiaceH, 4YTto HU B KOeM C/lyyae Hesb3s
3aMeHATb MpejcTaB/eHVe O CrpaBef/IMBOCTU MpPeS-
CTaB/ieHMEM 06 3KOHOMMUYECKOM 3heKTUBHOCTMN.
Ha moli B3rnag, AO/MKHO ObiTb 06CYXAEHME 3TOro
BOMpPOCa B KOHKPETHbIX PeasibHbIX CUTyauusx n B
peasibHbIX TPeHAax, KOTopble ceiivac CoXKUINCh.
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A nobnio pasdbupatb ogMH npumep. Bce 6ornblue
NPOMCXOANT  NepepacnpefeneHrie  HauMOHaIbHOIo
npogykta OT paboTalmx K HepaboTatowmm wunuv
YacTUYHO paboTarlmm. BcrnomuHaem counanuam,
Torga rosopunu: «KTo He paboTaeT, TOT He eCcT».
Ceiiyac coBcem gpyras cuTyaums, xouellb — pabo-
Tall, He Xoyelwb — He paboTai. Kpome TOro ectb
6exxeHubl, 6e3paboTHbIe, 04N, KOTOPble HEKOHKY-
PeHTOCMOCO6HbI.  [MpaBo3alUTHUKN  XOPOM  TOBO-
PAT, UYTO C TOYKM 3PEHUS MNpaB YesioBeKa KaxAbli
YesI0BEK AO/MKEH VMIMETb [LOCTOMHbIV YPOBEHbL Cylle-
CTBOBaHWA, 3TO ero npaso. 1 COOTBETCTBEHHO TOrja
VIMEET MECTO pa3BopayvvBaHVE MOLLHOIO0 MexaHu3-
Ma repepacnpefeneHns cpeacrts. BoT B Amepuke
Jaxe OblI0 Uefnoe [ABWXeHWe, BO l/1aBe ero CToss
Con AnvHckuiA, pedopmatop, coumanmct. OH cTa-
BW/1 OCHOBHOW 3ajadeil cripaBeg/IMBoe pacnpegene-
HMe HaLMOHa/IbHOro MpoAyKTa, 4YTobbl 0b6ecrnevnTb
Herpos, 6e3paboTHbIX U T.4. KcTaTu, 310 ABMXKEHME
NOCTaBWU/IO CBOEM LieMblo MPUBECTU K BNacTu CBOEro
npesungeHTta, N npmseno, — Obama BbIlen U3 3aTUX
Kpyros. Tak BOT, CMOTPUTE, OTHOCUTE/IbHO 3TOr0
TpeHAa CyllecTByeT [Ba COBEPLUEHHO MPOTWUBOMO-
NOXHbIX B3rnsga. bbiBWKMA NpeMbep-MUHUCTP Ka-
MEepOH roBopuT: «YTO 3TO Takoe, MOfoAble NHOAN
wacTatoT no EBpone B momckax nocobuii, ato 6es-
obpasue. Ecnn yenosek npuexan, OH LOJKEH orpe-
[eNnTbCA, XOYeT IN OH 3[eCb MOCTOAHHO XWUTb WU
TONbKO BPEMEHHO, WM Mpuexan 3apabotatb M Tak
[anee, Npuyem rocyAapcTso [LO/MKHO CO3faBaTb A/1A
3TUX PasHbIX CUTyaUWin COOTBETCTBYIOLLME YCNOBUS.
A ecniv 4YenoBeK MPOCTO npuexan 3a nocobuamu, To
Mbl TakuUM [OJIXHbI CTaBUTb nperpagy». nn Hawa
KOMMeHTaTOp Ha «3X0 MocCKBbI» HOnua JlaTblHMHA
roBopuT: «3TO e 6e3006pa3mne, NPOUCXOANT pasBpa-
LLeHWe HaceneHus, Hanpumep, B [MasecTuHe, Tam
yXXe MUSIMOHbI Ntofel N faXe He O4HO MOKOMeHue
YXMBYT TOJIbKO 3a cyeT nomoly OOH, npuyem »u-
BYT Hernsoxo». OHa rosoput: «3T0 Hecnpasea/MBoO,
Kpome TOro opraHmsaumm OOH o4eHb 3aMHTepeco-
BaHbl B TOM, Y4TOObI 3Ta NOMOLLb Gblfia HEMPEPLIBHOM
M pacmpsnacb, NOTOMY YTO OHU Ha 3TOM TOXe J10-
BSAT CBOW MPOhunT».

[Be coBepLUeHHO pa3Hble oueHKW. OfHa Tou-
Ka 3peHus, 4Tobbl 0b6ecrneynTb MpaBa 4YesoBeka,
[LOCTOVHbIVi YpPOBEHb CYLIECTBOBaHWSA, 3TOT TPEHA
[O/DKEH NOALEPXKMBATLCA, PAaCLUMPATLCH, U B CKO-
pPOM BpeMEHM TOMIbKO TaK U MOXET ObiTb CO BCeMM
OCTa/lbHbIMW. A TO, YTO BOOGLLE MWUIIVNOHBI NHOAEN
MOryT He paboTaTb WM YacTUYHO paboTaTb, — 3TO
MX feno. M BTopas TouKa 3peHus, YTo 3TO COBep-
LUEHHO HWKYAA He rOAMTCA MO CBOUM MOC/ELCTBUAM.
Takaa BOT KOHKpeTHasa cuTyauus B MiaHe pasMbiLL-
NEeHNs, cBsA3aHHas ¢ uaocodueri NpaBa U C KOH-
CTUTYUMOHHbIMWA  MpUHUMNamMn.  [JeicTBUTENBHO,
YTO 3[ecb CrnpasBef/IMBO N YTO HecnpaseLMBO? ITO
O4YeHb HernpocTas MpobsieMa, KOTopas onpenenser
OZMH N3 BAXHbIX MVUPOBbIX TPEHL0B.

Hy un ewe A 6bl NocnegHUn MHTEPECHLIA NpuU-

Mep npwuBes, NMo4YeMy MpaBO CErofHA HaxoauTcs B
Kpuauce? ITO WM306pPETEHME HOBbIX TEXHOIOTMUIA.
Jioan n3obpetatoT BCe HOBble W HOBble TEXHOJO-
rMn, KOTOpble MO3BOMSAKT [eCTBOBaTb, He Hapy-
LIaA 3aKOH, M B TO >Xe BPEMSA HEMpasOBbIM 06pPa3oM.
Mutep [Opykep, narpuapx MeHemKMEHTa, FOBOPUT,
4yTO B AMEPUKE YXKe AOCTaTOYHO MHOIO Ntofel Nosb-
3ylOTCA [eCATKOM, [BYMSA KPeAUTHbIMU KapTouka-
MU, OHW nepeknagbiBaloT KPeauTbl C OAHOW KapThbl
Ha [PYryto, He XVBYT Ha peasibHble CBOW [0XOAb! Y
He cobMparTCa XNUTb, B pe3yfibTaTe CO3LaeTca (e-
HOMEH BUPTYa/lbHbIX fAeHer. A BUPTYyasibHble [eHb-
rM, KOTOPble HaMoSHUAN MUP, MOTOM MPUBOAAT K
Cepbe3HbIM 3KOHOMWYECKUM Kpu3ucam. W [pykep
NMOKa3bIBaeT, YTO MWUP 3arosiIHEH BUPTYaTbHbLIMA
[leHbramy, 4to 3TO HOBble TEXHO/IOTUW, MO3BOMAO-
LLMe Ye/NOBEKY >XXUTb He MO CPefcTBaM, MpUYeM, He
HapyLLas 3aKOHOB.

A NpviBeN HECKOMbKO MPUMEPOB K Yemy, K TOMY,
YTO peyb MAET O COBEPLUEHHO HOBOW CUTyaLuu, KO-
Topas TpebyeT aHaiM3a CouMalibHbIX MPOLECCOB,
TpeHAOoB, TpebyeT aHanmM3a nosefeHWs ntofen. Peub
MAET O TOM, YTO Hawa UMBUNN3ALUA MepexmnBaeT
rnyboKuiA KpM3MUC He TOMbKO Mpasa, HO W [pyrux
nnbepasibHO [eMOKPATUYECKMX 3anagHblX WHCTU-
TyTOB. I MHe kaxeTcs, mnocoms npasa AericTBu-
Te/lbHO 06peTeT BTOpPOE [AblXaHWe, CTaHeT CobbITU-
eM, Korga unocobl 1 HOPUCTLI ByayT 06CYyKAaTb
3TU TeMbl W Mpegnaratb Crocobbl peLleHns 3TuX
BOMPOCOB.

M nocnegHWn MOMEHT, OfHa M3 TeM duoco-
(1 NpaBa MHe KaXeTCs O4YeHb BaXHOW Ansa Poc-
CMM — 3TO CaMOOrpaHWyeHWe rocygapcrea B npa-
BOBOM OTHOLWUEHUW. ECnM Mbl CMOTPUM OMATbH XKe
Ha MCTOPUIO Pa3BUTUA MNpasa, TO B aHTUYHOCTU TO-
CYAapCTBO CaMO OrpaHM4nBa/io Cebs B OTHOLLEHUN
CBOMX BO3MOXHOCTEW, BAACTHbIX MOTHOMOYUIA, CO-
3HaTe/IbHO CTaBsA cebsi nog 3akoH. [ns Poccuu, Kak
MHE Ka>KeTCSsl, 3TO TOXe OYEeHb BaXKHasdA W aKTyaslb-
HaA Bellb. [0OCY[apCTBO Halle He CTaBUT cebs Mnog,
3aKOH, a HaobopoT 06XOAUT 3aKOHbl U WUCMOJIb3YeT
VX 419 pelleHns KakuUX-TO CBOMX 3afdad. A rocygap-
CTBO [O/IKHO MATM Ha CaMOOrpaHuyeHwe, TOJSbKO
Torga oHo GyAeT UMBW/IbHBIM roCyfapCTBOM W Bbl-
NONHATL [eNCTBUTENbHO Te NPUHUMNbLI Mpasa, O
KOTOPbIX 3a9BU/I0.

Takum 06pa3om, peyb WAeT AeACTBUTENIbBHO O
HOBOW CUTyaLuUun 1 0 Kpr3unce npasa. Ha moii B3rnag,
thnnocohmss NpaBa [O/MHKHA pasBopaymBaTbCa  Kak
Takas AgucumniunHa, rge (uaocod BMecTe C HOpU-
CTOM, a Takke (hnaocod), KOTOpbIA OLHOBPEMEHHO
XOPOLLUO 3HAaeT HOpPUAVNYECKNA MpeaMeT, 0bCyaanuv
6bl 3TV NPO6GNEMBI.

CmupHOoB A.B.: A He nnaHMpoBas BbLICTYMaTh,
MOCKOJ/IbKY 51 He CreunanncT no npasy, fa 1 usio-
cohmsa npasa He MO 06/1acTb. HO Tak Kak HecKosb-
KO pa3 3ByYa/M C/I0Ba «MCMaM» U «KynbTypa», TO Y
MEHS BO3HUK/IN HEKOTOPbIE COOBPaKEHUS, KOTOPbI-
MU 5 XOTenN Bbl NOAENNTBLCA.
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Mpex e Bcero, B CBA3M C TeM, YTO rosopun Nagmnc
AbLynnaeBny 0 KapTuUHe Mupa. Bbl rosopuan o opu-
[INYeCKOol KapTMHe MUPa, HO OHa, KOHeYHO, HeOTbeM-
nema OT 06Lei KapTuHbI M1pa. Bonpoc 0 BHYTpeH-
Helh cBoboge, noaHATbIM C.J1. YnxkkoBbiM. [anee, 3a-
Me4yaHus BaneHTUHbl BMKTOPOBHbLI, OUYeHb KpaTKue,
HO A 6bl CKa3as, passue, Kak yaap Konbs, npsamo-Ta-
KV MPUrBO34UAY HECKOJIbKO BOMPOCOB, A XOTes 6bl Ha
3TO TakKXXe oTpearmposaTthb. 1 10, 4TO rosopmn Hmnko-
naii CemeHoBMY BoHgaps — 06 yHMBepcanmsauum um
B TO >Xe Bpems NapTUKyNspu3aumu.

MbI roBopuin 0 TOM, YTO MPaBO MOTPY>KEHO B
KYNbTYpY, YTO Ky/bTYpbl Pa3Hble, YTO KapTUHbI MUpa
MOTYT ObITb pa3Hble. BOT 34ecb — pa3Busika B Hallnx
paccyXeHnsaX: roBOPUM NN Mbl O COAepP>KaTesbHO
LPYroM Wau e Mbl TOBOPMM O JIOTMYECKWU [PYrOM.
Pa3Bunka HepaBHOLlEHHass B TOM CMbIC/e, YTO CO-
[epxatenbHO O APYroM roBOPWUTbL ropasfo Jlerve.
Ero yBmgetb ropasfo npotle, oHo oyeBmaHee. Cob-
CTBEHHO, HaZl0 MPOCTO OTKPbITbL rNasa v ysnaetb. U
NPUHMMaETCA 3TO ropasfo MpoLye, NoToMy YTO 3TO
0YEeBUAHO M He BbI3blBaeT BHYTPEHHero nporvecta. A
Korga Mbl FOBOPUM O [PYrOM NOrMKe KyfnbTypbl, 3TO
00bIYHO BbI3bIBaET BHYTPEHHMWIA NPOTECT Y TOro, KTO
CMyLIaeT, NOTOMY YTO C KaKOW 3TO CTaTh AO/MKHA ObITb
Apyras norvika y gpyrow KynbTypbl? He cogepyaHue,
a IMeHHO normka? He Ha gpyroi xe nnaHeTe, B KOH-
Lie KOHL0B, hopMmMpoBasiach aTa gpyras Ky/nbTypa.

BOT Hecko/nbKo 6ernibix 3apuUCOBOK B Ka4yecTse
unnacTpaumn. Bel 3ametunnn, Faguc Abaynnaesuy,
YTO KOrja O LEHHbIX Bymarax roBopsT Kak O «Be-
Lax», aTO 3BYUUT HENPUBbLIYHO. Begb Mbl Mcxoamm
N3 TOro, Bellb AO0/MHKHA OblTb 3TaKOW OLLYyTUMOW,
4TOOblI €e MOXHO Obl10 Mowynatb. HO 3TO 3HAYUT,
YTO Belp [0/HKHA ObITb CybCTaHLUManbHOM. TakoBo
NPUHLUNNANbHOE CNeACTBME MPUBLIYHOM HaM Kap-
TUHbI MMpa. A BOT B KIacCUMYeCKOM apabCcKoi Teo-
peTnYecKol KynbType, B pasHbiX 061aCTAX Teopuu,
BelLbl0 Ha3blBaIMCb AeCTBMSA. TakoBO CTaHAapT-
HOe onpejeneHne: BelM — 3TO, BO-NMEPBbIX, «Aei-
CTBUSA», a BO-BTOPbIX, «CAMOCTM». A «CaMOCTb» 4YTO
Takoe? «CaMoCTb» — 3TO TOT, KTO AeicTByeT uam
KTO MofBepraeTcs BO3LEMCTBUIO. ITO NPUHATO YXKe
HaumHas ¢ VIII-IX BB., Npy BCEM 3HAKOMCTBe apab-
CKNX TEOPETUKOB C aHTUYHbIM HacfnefvemM. BoT Bam
KapTvHa MyYpa — WM HUKaKoWM Npo6iembl B TOM, YTO
Bellb-[eiCTBME HeNb3s MolynaTb, HaobopoT, 3TO
ecTecTBeHHO. Noyvemy, B yem feno? A BOT B YeM. Mbl
MO>XXeM, BO-MepBbIX, BUAETb MUP Kak cobpaHue cy6-
CTaHUMIA. B Tako KapTMHE MMpa U YeNOBEK — WH-
AVBUAYaNbHbIA  CYyBCTaHUMaIbHO MOHATHIV Ccy6be-
KT. MNMepcoHa, cybbekT npasa v T.4. V1 Torga Bbl oc-
MbIC/IMBAETE MNpPaBOBble 00A3aHHOCTU KakK TO, YeMm
HafenseTcs CyOBLEKT, KaK ero artpubyTbl, MNpuyem
npasa M 0653aHHOCTU BYyAyT ANXOTOMUYHbLI. HO Mbl
MO>XEM, BO-BTOPbIX, BUAETb MUP MHaye, Kak CyMMy
NpPOoLLeCcoB, CyMMy AeACTBUIA. A B npoLeccax Bcerga
BaXHbl [IBeé CTOPOHblI — VHULUMMPYIOLLAA U MPUHNU-
MatoLas. C Moeli TOUKM 3peHUnst, CNamCcKoe npaso
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CmunpHoB AHApei Bagmmosmy

N MCNaMckas 3TMKa MOCTPOeHbl Ha 3TOW MOAENW.
He Ha mofenwn cybcTaHUuManbHbIX WHANBULYAbHbIX
CyOBLEKTOB MpaBa, @ Ha MOLENN CBA30K MeXay Aeit-
CTBYHOLLMM W1 BOCNPUHMMaKOLWMM. Hanpumep, cBA3-
Ka «4enoBek-bor», cBsid3ka «4e/0BEK-APYroi 4eno-
BEK» — TaK BbICTPOEHO WC/aMCKOe MpaBo: Befb 3TN
[lBe CBA3KM 3afaloT [Ba rfaBHbIX pa3gena gukxa —
nbagaT («NOK/IOHEHME», CBA3KA 4esioBek-bor) wn
MyaMansiT («B3aMMOAENCTBME», CBSI3Ka «4esloBek-
YesioBEK»). ECNM Mbl UCXOAMM W3 3TOrO, TOrja Mbl He
6yfeM 0XugaTb, YTO Tam Mbl BCTPETUM Takue 3Ha-
KOMble BeLiW, KaK TpeboBaHMe paBHbIX YCM0BUMA Ans
paBHbIX C/lyyaeB, KOr4a Of4MH U TOT Xe cyvai fon-
YKEH peLlaTbCsa OAMHAKOBO. HaCcKOoMbKO S MOHMMa,
3TO wnpaean eBPOMerckoro npaBOCO3HaHUSA, 3atuK-
CUPOBaHHbIV elle PUMCKUM MpaBoM. A MCMIaMCKOoe
npaBo HUKOrga He ObIO KoaudmuuposaHo. Vges
KoAnduKaumn 6biia BblABUHYTA B HEM B CepefuviHe
VIII B., HO He 6blna MNPUHATA, U K HE y)Xe He BO3-
Bpawanncs. CyLlecTBOBa/IM pa3Hble LUKOJIbI UCNaMm-
CKOro rpasa, NOTOM MX OCTa/I0Ch, Y>Ke B KOHLIe Kac-
CUYECKO 3MOXM, YeTbIpe CYHHUTCKMX U OAHA LUNNT-
cKas — mkaaputckas, B VpaHe. OHM pasHble, T.e.
OfIMH W TOT Xe C/yyaid MOXeT peLuaTbecsi Mo-pasHoMy
B pasHbIX LWKoMax npasa. Ho 310 He pacLeHmBaeTcA
Kak npo6nema. Moyemy? MNoTomy 4TO He AericTByeT
NpUBbIYHAA Ham WAes WHAMBUAYa/lbHOMO Cy6bek-
Ta, KOTOpbIi [O/MKeH ObITb YHMBEPCAIN3MPOBaH,
a 3HauuT, 060l YenoBeK Kak 3K3eMMNasp Takoro
YHUBEPCa/IbHOrO Cy6bekTa [O/DKeH ObITb HafeseH
paBHbIMWM MpaBaMu U 06A3aHHOCTAMU. BMecTo Hee
3afelicTBOBaHa WAaes MNpPOLEeCcCOB-CBA30K, KOTOpble
[JO/DKHBbI  ObITb  3anylleHbl W JO/DKHbI  CK/levBaTtb
coumym. Bedb npaBo, Kak WM 3TWKa, PerynsaTvBHas
cucTema, ero 3agavya — 06ecneynTb >KM3HECNOCo6-
HOCTb 06LlecTBa, YTOObl OHO He pacnasiocb, YTOObI
OHO (PYHKLIMOHMPOBAIO N ABUTaIoCh K HaumyyLlemy
pe3ynbTaTy — Makcummsaumu 6nara. 3T0 BOOOLLe
reHepasibHas mgesa ucnamckoro npasa. Ho B mcna-
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Me HeT TaKoii TOTa/lbHOWM opraHu3auuu, Kak Llep-
KOBb, KOTOpasi Kak 6bl eAVHO paMKOW OXxBaTblBaeT
BCEX BEpyHOLMX W ycTaHaBNMBaeT TOTaSIbHbIA KOH-
Tponb Hag HUMKU. Kak B 3TKX YCNOBMKAX 06ecneynTb
eIMHCTBO couunyma? BOT npaBO W BbIMOSIHAET 3Ty
BaXXHENLYIO ponb — He pa3fpobnser couuym Ha
VHAMBUbI, KOTOPble paccbinannce 6bl BOO6LLE MNpwu
Takom nogxoge. MNMoToMy YTO HET HUYEro ToTaslbHO-
ro, KaKo-To eAVHOM paMKK, KoTopas 6bl UX geprka-
na. A OHO WX OpraHM3yeT B CETb B3aUMOAENCTBUIA.
IMo3ToOMy HblHE MOAHbIE «CEeTeBble MapagurMbl» Tak
XOPOLLO OCBaMBalOTCH MCMAMCKMM CO3HaHWeM, KO-
TOpoe BOOOLLEe HATPEHMPOBaHO Ha 3TO BOCMpUATME
Mupa. TakuMm 06pa3oM, ecim Mbl OyAeM YyUMTbIBaTb,
YTO €eCTb MPUHUMNUANbHaA PpasHMLA B KapTUHax
MUpa, CybCTaHLUMaNbHOM M MNpoueccyasibHOM, Torga
Hecob6/1t0AeHVEe HEKOTOPbIX, KaK 6yaTo 6bl akcMoMa-
TUYHbIX, TPe6OBaHMI B MCAMCKOM Mpase, He ByaeT
BbI3bIBaTb BOMPOCOB.

Tenepb — BOMPOC O BHYTpeHHel cBoboge. O6
aTom rosopun Cepreit JlbBoBUY. [eiCTBUTENLHO,
TPYAHO OMNpeAenvTb BHYTPEHHIO CBOOOAY, Kak ro-
Bopun Badvecnas CemMeHOBMY. HO y MeEHS Takoe Ha-
6n1to4eHMe: BOSHNKHOBEHME MC/laMa MOXHO CUMTaTb
CBOEro pofa pesosntoumeri. OHO U paccmaTpuBaeTcs
B MCAMCKOM MCTOPUM KaK PeBOMOLMA MO CpaBHe-
HUIO C AOUCNaMCKUM (BKaxMANNHBIM) COCTOSIHUEM.
Ho ncnamckas Mbicib BCerja roBopuT 0 peBotouuvmn
KaKk 0 HOBOM Bepoy4yeHuUM — KopaH, eaMHO60XMe
M T.4. Ha camom >xe fene n3meHeHune B 061acTU Be-
poy4YeHUs He OblI0 KapAMHaIbHbIM, MOTOMY YTO MUC-
namckas KapTuHa Mupa 1 npegctasneHne o bore Kak
0 e[VHCTBEHHOM [elicTBoBaTene (PakTUYeckn Mpo-
CTO NepetopMy/IMPoOBaJIO U TpaHCHOPMMPOBASIO [0-
ncnamckme npeacTasneHvs. A BOT NOA/INHHASA PeBO-
MIOUMSA NPOU30LLINa Kak pa3 B 0611acTV BHYTPEHHel
cB0O60AbI. MoTOMY 4UTO MyCy/ibMaHWUH 0653aH OblTb
BHYTPeHHe CcBO6OAHbIM. OH WMMEHHO 00653aH, Mno-
TOMY 4YTO HMKaKoe [eliCTBUe — HU HPUANYECKOE,
HW KYy/IbTOBOE — He MOXXET ObITb OCYLLEeCTB/IEHO 6e3
Cyrybo WVHAMBUAYaNbHOr0 peLleHns, MNPUHSATOro
6€e3 BCAKOro BHELUHEr0 AaBfeHns. 3TO TO, YTO KOH-
LenTyann3npyeTca B MOHATUM HWIAS «HaMepeHues.
Hwukakoe pfelicTBue He sBnseTcA MpaBu/bHbIM 6e3
HamepeHus. HamepeHue Bcerga cyrybo vHAUBUAY-
aNbHO, BHYTPEHHe. VM OHO [O/MKHO NpUHMMATLCA
MyCy/lbMaHVHOM 6e3 BCAKOrO BHELLUHEro [JaBfieHMs.
Pa3Be 3TO Hefb3s OCMbICINTL B TePMUHAX BHYTPEH-
Hell cBo60AbI? MHe KaxXeTcsi, MOXHO. VIMeHHO B
3TOM MCMaM KaTeropuyecky MopbIBaeT C IKaxuanii-
HbIM CO3HaHMEM, KOTOpPOe 6bIN0 OCHOBAHO Ha MOHS-
TUM acabuiisi, NIEMEHHOW CrasiHHOCTW, Koraa 4eso-
BEK [eiCTBOBa/ TOMIbKO KaK YfeH M/eMeHU: Hana-
fan, 3awman n T.n., He pasfymbiBasi, 1 AeiCcTBOBas
Tak TONbKO NMOTOMY, YTO TaK AeliCTBOBa/IO ero naems
Unn pog. Vicnam NpuHUMNUanbHoO ¢ 3TUM MopbiBaeT
M BBOAWUT KaTeropuyeckoe TpeboBaHWe WHAUBUAY-
aNbHO MPOLYMaHHOro M OTBETCTBEHHOIO PeLLIeHMS,
Ha OCHOBE KOTOPOro hopMmupyeTcs HamepeHue.

B aTtom cmbicne ncnam cyry6o MHAMBUAYa/IUCTUYEH,
MOCKOJ/IbKY OH BCerfia CTaBuUT akLEeHT Ha Cyrybo uH-
AVIBUOY&/TbHOM PeLLEHUN.

Tenepb, 0 Yyem rosopwuia BaneHTMHa BUKTOPOB-
Ha. {1 BbICKaXXy CBOM COOOpPaXeHWs B Ka4ecTBe r1no-
Te3bl, MOTOMY YTO A He CneuuanucT B 06nacTn npa-
Ba, 3TO BCe Haf0 COr/acoBblBaTb C TEMU, KTO Npodec-
CMOHaNbHO BfafileeT aTuM npegmeToMm. Ho Bce-Takwu,
ecnn ncnamckoe MnpaBo [eiCTBUTENbHO MOCTPOEHO
KaK WccnefoBaHMe CBA30OK «AelCTBYOLWNIA-NpeTep-
neBatoLLMii», TOrAa BO3MOXHO M MPaBOBOE perynu-
poBaHue n06BM BOT B 3TOM CMbIc/e. OTOMYy 4TO
Nto60Bb — 3TO MPOLECC, CBA3bIBAKOLMIA NHOBALLErO
n nbumoro. M ecnm 6bl Mbl AENCTBUTENBHO BOT
Tak MOCMOTPENIM Ha WCMaMCKOe Mpaso, TO MOXET
ObITb Mbl MOFIN Obl HAATU KaKOW-TO MyTb, YTOObLI
n36exkaTb OYEeBMHOIO CTONIKHOBEHUA BHeLpstOLLe-
rocs B Hallle MpaBOBOe MoJie LapmaTa CO CBETCKUM,
eBponerickMM npasoM. Befb LwwapmaT M CBeTCKOe
eBporerickoe MNpaBo Pa3HOPOLHbl, OHW MOCTPOEHbI
Ha pasHbIX NPUHLMNax, U UX HEBO3MOXHO MPUMU-
pUTb, KaK HEBO3MOXXHO CMeLLaTb Body M macso. Kak
e OblTb C TEM, YTO LLAPUAT MOTUXOHbKY BHeApseT-
cA? Mbl 3aKpblBaemM Ha 3TO nasa: nycrb, MoJs, bynet
B KaKMX-TO OrpaHM4eHHbIX 06/1acTAX. A Beflb 3TUM
[leno He orpaHuunTCsA, OH MOWAEeT fAanblue, 6yneT
TOMbKO HapacTaTb, M 3[0eCb HY)KHbI KakKue-TO Ynpex-
fJaowme yeunus. Heobxoanmo HaTu anst Hero, Ans
3TOM MCNaMCKOV HOPUAMYECKON KapTUHbI  MUpa,
KaKyl-TO HWLLY, B KOTOPYHO LUapuaT MOXHO Oyner
NOMECTUTb W, TNaBHOE, CHATb MPAMOIM KOHMANKT,
nob0oBOE CTO/IKHOBEHME C HOpMamu [eiCTBYHOLLEro
CBETCKOro npaea. 3TO BCe Hafo obcyxaartb. Ho MHe
KaXkeTcs, YTOo, MO KpailHei mepe, NMpogymaTb Takyto
BO3MOXHOCTb CTOW/I0 Obl. Pa3sBecTw LiapuaT n ceeT-
CKOe MNpaBO Kak MpaBOBble CUCTEMbI, MOCTPOEHHbIE
Ha pas3HbIX JIOTMKaxX W pasHbIX KapTUHaxX Mupa, ny-
CTUTb UX KakK Obl MO napasifienibHbIM NyTAM: Torga
MeXay HUMU He ByaeT 1060BOro CTO/IKHOBEHUS.

W A xo4y BCce-Takn OTpearnposaTb Ha TO, YTO ro-
Bopwa AnekcaHap [)KaHrMposm4y 0 TOM, 4TO flto6oe
BEPOYYEHME HE pacCMaTPUBAET rMpasa YesioBeKa Kak
BbICLUYIO LIEHHOCTb. H MpOo /1l060e, KOHEYHO, He Byay
roBOPUTb, HO MOYemy A/ MUcnama rpasa YesioBeka
He SBNAKTCA BbICLUEN LLEHHOCTbIO? A YTO TOrja Bbic-
las LUeHHOCTL? Beab B cUCTEME LIEHHOCTeW ucnama
BbICLIAA LIEHHOCTb — 3TO XXM3Hb YesioBeka. 11 oHa He
MOXXET ObITb MOXepTBOBaHA HWN MNP KaKMX YC/TOBUSAX.
MycynbMaHVH He WMMeeT npaBa epTBOBaTb CBOEl
YKM3HbIO. ECNn ¢ eBPOMECKOA TOYKN 3peHUs npasa
YesioBEKaA — 3TO, MpPex/e BCero, T0, YTO HEOTbEM/IE-
MO (4e/I0BEK He MOXKET npogatb cebs B pabCcTBO: ero
cBO6OJa HeOoTYyXKJaema), U ec/in C TOUYKU 3peHus
K/1aCCUYECKOr0 MCnama >XM3Hb He MOXET ObITb MO-
YKepTBOBaHa, TO NOYEMY 3TO HeNb3A MOABOAUTL MOA
KaTteroputo npas 4esnioBeka? MycynbMaHUH 0653aH
6epeyb CBOK >XM3Hb, OH He MMeeT Mnpasa PUCKOBaTb
M npoyee — 3TO BCE OOPMSIAETCA B HOPUANYECKUX
TepMuHax. 3TO BbICLasA LIEHHOCTb, & Noc/ie 3Toro

Poccuiickuii XkypHan npaBoBbIx UccneaoBaHuii. 2017 « Ne 1 (10)\



AKTYAJIbHAA TEMA

lyceiiHoB A6aycanam Abaynkepumosuy, CTenuH Bayecnas CemeHOBUY

y)Xe NOeT BCA Mepapxvs MatepuasibHbIx 6nar. Mo-
3TOMY S HE 3Hal0, YTO Bbl UMeNIN B BUAY, YTO Ye/0oBeK
[LO/KEH YXXepTBOBaTb CO60IM paawn bora, uto nn? B nc-
name — He [o/DKeH. Beflb naes wapmarta 3ak/o4aeT-
Cs1 B TOM, YTOObI 06ecneynThb 61aro YenoBeka B 3TOM
XU3HU N B ByayLlen XM3HW. TOoNbKO AN 3TOro OH
[aH, a BOBCe He [ TOro, 4tob6bl BO3BENINUYUTL bora
1 6oXKecTBeHHOe. Bor He Hy)XaaeTca B TOM, YTOObI
emMy Cy>Xunu, abCcosIloTHO He HyxfaeTcs. ITo uenas
Tema. Hanpumep, MOXeT /i1 4YenoBeK ObiTb 61aro-
JapHbiM Bory? B KopaHe e ckasaHo, 4Tto bor npo-
cTun Myxammefy BCe ero nperpelleHus, npoLusble
1 byaywive, a U3 U3BeCTHONO xafuca Mbl 3HaeM, 4YTO
KOrfa TOT MOJIN/ICA BCHO HOYb, TakK YTO Ero HOrMm pac-
nyxan, 1 ero cnpocuna xeHa: «rloyemy Tbl MONLLb-
cA, 3Hypsas ceba? Benb bor yxxe Bce Tebe NPOCTUI»,
OH CcKasasn: «Heyxenn s He 6GnarogapHblii pa6?».
Hoin, Mowucein Ha3BaHbl B KopaHe 6narogapHbiMu,
1 bor Takke HOCUT UMS «b6narofapHbli» (LWakKyp).
OTciofa nowna 3Ta Tema B KMacCUYeCKor mcnam-
CKOli nuTepaType: YTO 3HA4YUT ObiTb GnarogapHbIM
bory, MOXeT N1 4yenosek 6bITb 61arogapHbIM Bory?
Bbin gaH Takoi OTBET: YeNoBeEK He MOXKET ObITh Gna-
rogapeH bory Ha camom fgene, NoTomy 4To 060
aKkT 6narogapeHuvs, T.e. oTgapwvBaHusa 6narom, bo-
rOM e 1 cOTBOpeH. NoToMy 4TO BCe, YTO eCTb Y Ye-
noseka — 310 fap bora. MNoatomy Hamny4wasa 6na-
rofapHoCcTb bory — ato nNoHvMaHue TOoro, YTo Tbl He
MOXeLUb 6bITb 61arogapeH bory. Tbl eMmy He MOXeLLb
6bITb 6/1arofapeH, NOTOMY 4TO BCe, UYTO Y TeBA eCTb,
BCe, YeM Tbl MOXeLlb ero oTbnarofapuTb, UM ke U
COTBOpPeHO. To ecTb bor He HyXaaeTcs B YesioBeKe,
ero 61arogapHoCTM 1 BOOGLLE B €ro AeNCTBUN. 34eChb
HeT HMKaKOM HesACHOCTWN B CUCTEMe UCMaMCKOro Mu-
poBO33peHus. A Bce — U 3aKOH, U 3TUKa, 1 BOOOLLE
BCS CUCTEMA >XM3HN — BCe 3TO YCTPOEHO WUCK/IOYU-
TeNbHO AnA 6n1ara yenoseka. ATo, Kak Hall U3BEeCT-
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HbIli COBETCKMIA, COLIMANIUCTUYECKUIA TE3NC «BCe ANS
6nara 4enoBeka», — COBEPLUEHHO WCMAMCKWIA Te3unc
N B 3TOM XW3HU, N B ByayLieii XXn3sHu. NMosatomy BoT
51 O6bl 3TO CKOPPEKTMPOBa/T BCe-Takn. Criacmbo!

CtenuH B.C.: CyulecTByeT TOYKa 3peHMs, CO-
racHO KOTOPOW eBPOMeiCKoe MpaBO BO3HMKasO,
KOrga /IMYHOCTb Hayana CKNagblBaTbCA MMEHHO Kak
eBponerckas NMMYHOCTb. V1 eCcTb TOUKa 3peHus, YTo
B MHbIX TUMax KynbTyp, B YaCTHOCTW, B MyCy/ilbMaH-
CKOI KynbType, (hOPMUPYETCA MHOM TUM JINYHOCTMW.
B 3TO CBA3WM BO3HWKAET BOMPOC, KaK CBA3aHbl U
CBsi3aHbl 11 OCOBEHHOCTM MCNaMCKOro rnpasa C 0Co-
6eHHOCTAMN  (POPMUPOBAHUS JIMUHOCTU B UC/IaM-
CKOI KynbType?

CmupHoB A.B.: HaBepHoe, MOXHO cornacutbea
C TEM, YTO B MCNAMCKOW Ky/nbType HET eBPOMeiicKoii
JIMYHOCTW, Ha TO OHa W «eBpornelickas». Ho aTo e
He 3HauuT, UTO HET NIMYHOCTM BoOOLLe. Kak pa3 pas-
pblB C TpaauLMeN, BbipbiBAHME VHAMBUAA U3 BA3KNX
rnyouH KOMNeKTUBM3Ma, 415 KOTOPOro HeT UHAMBU-
[lyallbHOTO CO3HaHWS, KaTeropmuyeckoe TpeboBaHue
Cyrybo WHAMBWAYaNIbHOTO, MNPOAYMAHHOIO W OT-
BETCTBEHHOMO PELUeHNsl, — BCe 3TO MPUHEC WUMEeH-
HO ncnam. Bce 310 ecTb. [lpyroe feno, 4to B uUcrame
Mbl BCTpeYyaem ApYrow TN NpaBoBOro perynmpoBsa-
HUSA — perynnpoBaHue He MHAVBUAYabHbIX NpaB 1
0693aHHOCTEN, a perynMpoBaHne OTHOLWeHui. OT-
HOLUEHMA B MCame — MePBUYHAA efMHMLA, KOTO-
pas HepaspylummMa. Ecnun Bbl OTHOLLEHUS paspyouTe,
BO3bMeTe MHAMBMA KaK MEePBMUYHOE, TO YHUUTOXMN-
Te OTHOLUEHMe KaK HepeayLMpyemyto, Hepasnoxu-
Myt0 CBA3KY. Bbl MOXKeTe MOTOM BbICTpanBaTb OTHO-
LWeHVs M3 UHAMBUAA, U3 ero CBA3M C APYrMMU, HO
HepeayLMpyeMoCTb OTHOLUEHWIA Y Bac mUcye3HeT. by-
[leT apyras noruvka.

lNyceriHoB A.A.. A BOT [MKUXaguCTbl, KOTOpble
YKEPTBYHOT CO60I4, Monaras, 4To OHW B pari nonagyT?
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CmumpHoB A.B.: [a Hy! Mano nu KTo 4TO gena-
eT! Befb, M3BMHUTE, KOrA4a MOLLWM MPUBO3AT, Kakue
BbICTPaMBalOTCA K HUM o4epean? Pa3se C TOYKMU
3peHns HOPMAaTUBHOIO XPUCTUAHCTBA 3TO TaK YX
npaBuabHO? 3TO MarMyeckoe OTHOLUEHWE K pe-
NVKBMAM, pa3Be He Tak? HaBepHoe, B N060I [OK-
TPUHa/bHOM cucTEMe eCTb TO, YTO MPU3HAaeTCs Kak
HOPMaTMBHOE, N TO, YTO OT HEro OTK/IOHAeTcA. Te
[KNXaAWUCTbl, KOTOPbIE TaK FOBOPAT M AenarT, Ha-
pywarT ucnamckoe npaso. OHM Ha Yem OCHOBbI-
BaloTCA? Ha W3BECTHOM Xxagwuce, rfhe ckasaHo, 4To
YesloBEKa, KOTOPbIA BCTyMaeT Ha MyTb [KMXaga BO
nvs bora, bor — BOT BMAUTE 3TO ONATb 065A3aTeslb-
CTBO MeXAay ABYyMA — 0653yeTca NM60 HeBpeaVMbIM
BEPHYTb AOMOM, NM6O B Cryyae rmbeny HanpasUTb
B paii. A fanblle OHW FOBOPAT: HY Kakas pasHuLa,
B30pBas cebs Tbl Ha NyTW bora. A To, 4YTO 3TOro Je-
NaTb HenNb3s, Hefb3f HaMepPEHHO YHUUTOXaTb CBOK
YKM3Hb, 3arnpeLleHo BoeBaTb C MUPHbLIM HacesleHneMm,
TO YTO BCE 3TO 3arpeLieHo MCNamMCKUM NpasoM, —
3TO Y)XKe 0Ka3blBaeTCs 3a CKOOKamu.

Jlanaesa B.B.: Tllpogomkaa Temy, MOAHATYHO
AHZpeem BagmmoBmyem, HaMOMHIO, YTO B CamMOM
KOHLe Hallero npoLUIOroAHero Kpyrioro crona no
npob6sieme COOTHOLUEHWUS MpaBa C HaLMOHa/bHbI-
MU TpaguuMaMW OH 3afal BOMPOC O TOM, MOYemMy
CBETCKOe MNpaBOBOe rOCy[apcTBO B BblI6Ope (DOpMbI
ceMby W Opaka NPUOEPXKMBAETCA XPUCTUAHCKOMN
MOHOFaMHOM MOAENN, a He MyCy/lbMaHCKOW Tpagu-
UMM MHOrOXeHcTea. B nofrekcTte 3Toro Bonpoca
(He BoweALWero, K CoXa/leHUto, B ONy6/IMKOBaHHYHO
CTeHOrpammy) sexano YTBep)KAeHVWe O HepaBHOM
MO OTHOLUEHWIO K Pa3HbIM penuruam, a B 6onee Lwim-
POKOM M/1laHe — pa3HbIM Ky/ibTypam, MoAxoje CBeT-
CKOro rocyfgapctsa K MpaBOBOMY PeEryfiMpoBaHnIo
CEMEMHbIX OTHOLLEHWI. CerofgHsa A 6bl Tak OTBETMNA
Ha 3TOT O4YeHb HenpocToi Bonpoc. [paBoBoe pas-
BUTME CEMEVHbIX OTHOLEHWI UAET B pyC/e XpUCTU-
aHCKOW Tpaguuum MMEHHO NOTOMY, YTO MAes paBeH-
CTBa MeXAy MY>XUMHOM W XKEHLUMHOM XPUCTUAHCTBY
Oblna ropasgo 6nmke, Yem Mycy/ibMaHCTBY. Benb
ycTtamu arnoctona [aefna ckasaHo: «... HET HU paba,
HU CBOOOAHOrO; HET HU MYXECKOro rosa, HU >KeH-
CKOro.». HecnyyaliHOo, 4TO UMEHHO B MPOCTPaHCTBE
XPUCTUAHCKOM KynbTypbl MAes paBHOMPaBUS >KEH-
WMH nosyynna Havbosbllee pa3suTve. U B LiesioM
MOXXHO CKa3aTb, YTO COBPEMEHHOe MpaBo B 3Hauu-
TeNbHOWM Mepe BbIPOC/IO U3 XPUCTUAHCKOWM Maen pa-
BEHCTBa Nto4el nepeg Borowm.

B pamkax cerofHsiLLHEro pasroBopa A Xo4y elie
pa3 nog4vyepkHyTb (A y>Ke rosopuia 06 3TOM B MNpo-
LUMbIFA pas), YTO NMOCKOJIbKY Mbl MCXOLMM M3 Pa3HOro
NOHWUMaHMA Npasa, TO ANA OYepyMBaHWA MpegmeTa
pasroBopa Obl/I0 6bl HEMI0X0, YTOObI KaXAblA Bbl-
CTynalolmii onpeaenuna, To YTO OH MOHWUMaeT Moj
CNOBOM «MpaBo». [Moka Mbl AOFOBOPU/UCL TOJSIbKO
0 HeobXOAMMOCTM pPas3IMYeHUs npasa M 3aKoHa "
Nnpu3Haan, 4To GuiocoPua rnpasa Ha4yMHaeTCA Tam,
rge npaso OT/IMYaeTCA OT 3aKkoHa. MHaye 31O He

thmnnocohms npaea, a NPOCTO HpPUANYeCKasa Lorma-
TvKa. MMepes Temn, KTO cAenan 3ToT Liar, OTKpbIBa-
eTC OrpoOMHOE CMbIC/IOBOE MPOCTPAHCTBO MOHATUSA
npaea, KOTOPOe ABMSETCS apeHOol 60pbbbl He TOMLKO
pa3HbIX KOHLEMUMI/A NpaBoOMOHMMAaHUS, HO U pas-
HbIX TEYEHWUI MNOAUTMKO-MPaBOBOM MbicnN. Bonee
TOro, MOXHO CKa3aTb, YTO BCE WUEONOrMYECKN «3a-
PSXKEHHbIE» MPEeACTaBNeHNss 0 HalMOHabHOW naee
(Nnomckn KoTopoii ceiivac BO30OHOBM/INCL) CTasIKU-
BAIOTCA WM MepecekalTcs Apyr ¢ APYroM B CMbIC-
/IOBOM MPOCTPaHCTBE MOHATUA npasBa. [MoTomy 4TO
npaBo — 3TO KBMHTACCEHLMA BOOOLLE BCEro camo-
ro rf1aBHOr0 B Ye/I0OBEYECKOW XM3HU — CBO6OAbI U
cnpaseg/IMBOCTU.

A1 He Xouy cKasaTb, YTO Mbl AO/MKHbI NPUATU K
eAMHOMY MOHATWUIO MpaBa, HO HaMm HY)KHO onpefe-
NINTbCS, KakKue eCTb TeYeHWs MNpPaBOBOM MbICAN W
Kakve TWMbl NPaBOMOHMMAaHWUSA, YTOObl Y Hac Obin
o6Wwwii A3bIK Ans pasroBopa. YUTo KacaeTcsa Moei
no3vuum, TO S He MpeTeHAyl Ha CO6GCTBEHHOe
npaBoBOHMMaHMe. A npocTto 6epy pa3paboTaHHYH
B.C. HepcecsaHuem nmnbepTapHO-IOpPULNYECKYO Te-
OpVI0 N ero KOHLEMLUMIO LMBUIN3MA N UCMOSb3YIO
3TV TeopeTUYecKue MHCTPYMEHTbI A/ OCMbICEHMUS
npaBoBOl NpakTUKK. C NO3UUMIA AaHHOTO NMOAX04a,
npaBo — 3TO TO, YTO COOTBETCTBYET CYLYHOCTHOMY
npuHUUNY hopMasibHOro paBeHcTBa B cBoboge. Ecnu
noj, 3TUM Yr/10M 3pEHUS BEPHYTLCSA K MYyCY/IbMaHCKO-
My NpaBy, O KOTOPOM 37eCb FOBOPWU/IOCH, TO MOXHO
CKasaTb, UTO 3TO BEMKas 3TUKO-PENUIMo3Has Hop-
MaTMBHasa cucTeMa C OnNpefeneHHbIMA MPaBoOBbI-
MW BKpanjeHusmun, a BOBCe He NpaBoBas CUCTEMA B
CMbIC/Ie TOFO MPaBOMOHUMaHWs, KOTOPOro si npwu-
LepxuBatocb. MpaBo NPUCYTCTBYET TOMbKO TaM, rae
NN YyPaBHUBAKTCA B UX CBO6OAE, MpUYemM B CBOGO-
[le He BHYTPEHHEN, a B CBOOOAE BHELLHEIA.

Hanbonee BaXHbIMW HanpaefeHUAMU MpUMe-
HeHUs NMbepTapHO-IOPUAMYECKO Teopum B OC-
MbIC/IEHUM COBPEMEHHOI MPaBOBOM MPaKTUKN SB-
NATCA, Ha MOV B3rnsag, cnegywouwme: 1) gopmmpo-
BaHWe 4e/I0BeKOLIEHTPUCTCKOM [JOKTPUHbLI U AOrMbl
pOCCMIACKOro Mpasa B pycne pasrpaHvYeHus npasa
M NPoOn3BONa; 2) OCMbICNEHME MOCTCOLMANNCTMYE-
CKMX COLMabHO-MPaBOBbIX peanuii; 3) aHanm3 co-
OTHOLLEHNS HAUWNOHa/IbHOIO W HafHauVOHa/IbHOro
NpaBoMnopsiAKOB.

MepBoe M3 BblAENEHHbIX HanpasneHWn npes-
CTaBNseTCH MHe ceilyac OCOOEHHO aKTyaslbHbIM.
[eno B TOM, 4TO, HECMOTPA Ha NMPUHATME KOHCTU-
Tyumn P®, KoTopas OpPUEHTUPYET MpaBOBYH CUCTE-
My CTpaHbl Ha NPUOPUTET MPUPOXAEHHbIX U HEOT-
yy)XJaembIX MpaB YenoBeKa, B Halleil Teopuu npasa
[l0 CUX NOp HeT eANHCTBa, XOTS Obl B YeNI0BEKOLIEH-
TPUCTCKOM MOAXOAe K MPaBOMOHMMAHUI, MpU3Ha-
toLemMy nprvopmuTeT npasa (a 3TO, B KOHEYHOM UTO-
re, Bcerja rnpaBoO YenoBeKa) Mepes rocyAapCcTBeH-
HO-BMAaCTHbIMW  YCTaHOBNEHUAMW. [lonynspHble y
Hac TakK HasblBaeMble WHTErpaTuBHble KOHLENuun
NnpaBoMoOHMMaHWA, MO CYTU [ena, <UHTerpupyoT»
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HOCHaTYpPa/IUCTCKUe JeKnapauuun MpaB 4YesioBeka C
NErncTCTKOM HOPUAMNYECKOM [OrMaTuKoM, [fonosn-
HSAA 3Ty SKIEKTMKY 3/1eMEHTaMU COLIMONOrNYECKOro
VAN NCUXOMOrMYecKoro NoaxofoB K npasy. NaBHas
npo6nema Halleil NPaBOBOW TEOPUM 3aK/HOYaeTcs B
TOM, YTO B TOYKe CBOEro COMPUKOCHOBEHUS C tOpU-
[LMYECKOW MpPaKTMKOW, T.e. B AOrMe Mnpaea, OHa Mo-
NpeXHeMmy ABAAETCA NErMCTCKON MU He COLEPXUT B
cebe KpUTepreB pasrpaHMyeHnss npasa OT MPOU3BO-
Nna B (hopme 3aKoHa.

UTo Takoe ropuanyeckasd forMartuka? 3TO Ccu-
cTemMa MPUHLMMOB, MOHATUA U OPUANYECKUX KOH-
CTPYKUWIA, KOTOpbIMK OMepupyeT MpaBoBas npak-
TVKa. 3TO TOT £3blK, HA KOTOPOM MpaKTMKa pasro-
BapuBaeT. HbIHELIHAA AOrmMa poCCUIACKOro npasa B
3HaYMTENbHOM Mepe MMLIb OMMUCLIBAET, cUcTeMaTu-
3UpyeT M ynopsiaoumBaeT [eliCTBYHOLLEe 3aKOHOAa-
TENbCTBO, KaK OHa fenana 3TO B COBETCKOE BPEMS.
Ham HyXHa HOBas 4enOBEKOLeHTPUCTCKas AorMa-
TUKa, B paMKax KOTOpOW MpaBOBOI CTaTyC OpraHoB
rocyaapCTBeHHOM BnacTu onpeaensncs Obl Npaso-
BbIM CTaTyCOM 4YesiOBeKa M rpaxpaHvHa. bes pelue-
HUA 3TOM 334ayun HOPUCTbl 3a4acTyl0 BbIHYXAEHbI
MMWb  6ecriomMoLLHO KOMMEHTUPOBATb  BNACTHbIN
NPOM3BON B /IOTVMKE W3BECTHOIM NEHUMHCKOW (hpasbl
«(hopManbHO MNpaBWbHO, a MO CyLlecTBY W3feBa-
TENbCTBO». A MeXay Tem B Npase BCe, YTO HEBEPHO
Mo CYTW, He MOXeT BbITb BEPHbLIM 1 MO (hopMe.

BTopoe HampaBneHve, KOTOpoe S Bblaenu-
na, — 3TO OCMbIC/IEHME MOCTCOLMANNCTUYECKNX CO-
LManbHO-MPaBoBbIX peannii. Mbl BCe elle >XVMBEM B
nepexofHyt0 3Mnoxy nocTcounannsma, NoToMy YTO HU
K Yemy onpejenieHHOMY NMoKa YTo He mepeLunn. A aTo
3HAYMT, YTO CTpaHa He BbilNa U3 chepbl NPUTSKe-
HUSA COLMATUCTUYECKON naen. MoaToMy OTHOLLEeHMe
K coumnanmsmy Kak K rnjee U nNpakTuke ee BOM/OLLe-
HUSA BCe elle SBSETCA K/YeBbIM A1 NOHMMaHUSA
KaK COBPEMEHHOr0 COCTOSHWUS O6LLECTBEHHOM XM3-
HW CTpaHbl, TaK U MEPCMEKTMB ee Pa3BUTUSA.

Ecnm vexognTb M3 NO3ULMK CaMUX K1aCCUKOB
MapKCM3Ma, COrfacHO KOTOPbIM «KOMMYHUCTbI MO-
ryT BbIpa3uTb CBOK TEOPUIO OAHUM TMOOXEHWEM:
YHUUYTOXEHMe 4YaCTHOW COOGCTBEHHOCTU», TO Hafo
NPW3HaTb, YTO CyTb MOCTCOLMNANNCTMYECKONM TpaHC-
thopmaumm B Poccmm 3ak/ioyaeTcs B 0TKase OT 06-
LLIeHapoAHOM COBCTBEHHOCTU Ha CpefcTea MNpown3s-
BOACTBa. Torga OMpeAensowMM MOMEHTOM TakoW
TpaHcopmaLmn  crefyeT cuMTaTb MpUMBATU3ALLMIO
3TOM COGCTBEHHOCTM, @ OYEBMAHO HEMPaBOBOM U
SIBHO HecrnpaBef/IMBbIA XapakTep npvBaTM3aunm —
rNaBHOW MNPUYUHON NPo6aeM B MOMAUTUKO-NPaBo-
BOM M COLMaNbHO-3KOHOMUYECKOM PasBUTUN CTpa-
Hbl. MoOHMMaHMe MacliTaboB Takol HecripaBenin-
BOCTM M €e BO3MOXHbIX MOCNeACTBUM AaeT KOoHLen-
ums umBuIM3Ma, paspabotaHHas B.C. HepcecaHuem
Ha 0ase /MbepTapHO-HOPUANYECKO dunocodpumn
npasa. C TOUKWN 3peHNst JaHHOrO NOAX0Aa, NepcreK-
TVBbl MPaBOBOr0 Pa3BUTUS Poccum 3aBUCAT OT TOrO,
CMOXXET /I POCCUIACKOE O6LLECTBO XOTS Obl YacTUY-
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HO pewnTb NpPob6aeMy NermTUMaLmm KpymnHoM coo6-
CTBEHHOCTW TMyTeM CBOero pofa «0bLeCTBEHHOro
[loroBopa» 0 COBGCTBEHHOCTW MeXAy rocyAapCTBOM,
OCHOBHbIMM  GeHebeuyapamMn  nNpmBaTmMsauum u
OCTa/IbHOM YacTbio 06LecTBa. Pe3ynbTaToM Takoro
[loroBopa CTaHeT ocnabneHne CnoXuBLLerocs no
uToram npueBatTmMsauum HeoeoLasibHOro cumbunosa
BNaCTM WU COGCTBEHHOCTW W MOSBNEHWe He3aBUCU-
MbIX KPYMHbIX COBGCTBEHHUKOB, KOTOPOE BO3POAUT
NOINTUYECKYH KOHKYpPEeHUUIo (MOTOMY YTO MapTuu,
KaK M3BECTHO, CO3/al0TCs He Ha HapoAHble Komneli-
K1). A MOAUTMYECKas KOHKYPEeHUUS yXe cenaeT Bce
OCTa/lbHOe, BK/OYas M pasBUTUE 3IKOHOMUYECKOW
KOHKYPEHLMW, CMOCOGHOM  BbIBECTM  3KOHOMUKY
CTpaHbl U3 HbIHELLHEro Kpuauca.

UTo >Ke KacaeTca TpeTbero W3 BblAeNeHHbIX
MHOW HanpasfieHWUi (HrI0cohCKOo-NPaBoOBOro aHa-
M3a  COOTHOLUEHMS  HaLMOHa/IbHOrO, HafHauu-
OHa/TbHOTO U MeXJyHapoLHOro MNpaBOropsAKOB,
TO 3fecb nMbepTapHO-lOpMMYecKas Teopusi MO-
XeT ObITb BecbMa MOMe3HOM B X04e TOro Mexay-
HapogHOro  (MI0COICKO-NPaBoOBOro  AUCKypca,
rae B KOHKYPEHLMM pasHbIX MpaBOBbIX WAE0/0-
rMii  BblipabaTbiBAOTCA YHMBEPCa/IbHblE MNpefcTaB-
NeHNs 0 TOM, YTO eCTb MpPaBO Ye/lOBEKa B COBpe-
MEHHOM Mupe. Y Poccum ecTb Kak MUHUMYM [Be
BbIUIPbILLHbIE TEMbl, B paMKax KOTOPbIX OHa MO-
XKeT YCMewHo OTcTavMBaTb CBOH MO3WLMIO B XOAe
Takoro Aauckypca. [llpexze Bcero, 370 KpUTMKa
[BOVHbIX  CTaHAApPTOB, HapylLlaloWwMx MpaBoBOW
NPUHLMN  OpMasbHOrO paBeHcTBa. BTopas Tema
CBsi3aHa C pas3BUTUEM TeHAEHUMA K paspyLleHuto
VMHCTUTYTa CeMbM MoA (hnaroM 3alimTbl NpaB ee
OT[ENbHbIX Y/1eHOB, O KOTOPbIX FOBOPUAN MHOrue
BbICTyMnatolme. Tema CeMbM He Cy4yalriHO OKasa-
Nnacb CerofHs B LEHTpe BHMUMaHUSA. OYeBUAHO, YTO
paspylleHMe CeMbM KaK COLUManbHOIO0 WMHCTUTYTA
[enaeT 4YesioBeKa 60nee Nerkom Aobblveli pbiHOY-
HbIX MaHWMyNSTOPOB MAacCoBbIM CO3HaHMeM. C 13-
JMWHUM (T.e. He Y4YMTbIBAKOLWMM FpaHULbl MPUH-
uuna paBeHCTBa) BTOPXEHMEM 3aKoHOAATe/bCTBa
B CeMelHble OTHOLUEHNS CBA3aHbl M HeKoTopble
MHble TEHAEHLMW pa3BUTUS eBPOMeNCKOro npasa,
B pyc/ie KOTOpbiXx 6opbba 3a npaBo ObITb APYrum
3aX04WUT TaK Aasieko, YTO HaunHaeT nofpbiBaTb Te
OCHOBbl Y€/I0BEYECKOr0o OOLLEXUTUS, Ha KOTOPbIX
YesloBEYeCTBO KOrAa-TO CO3jaBaniocb. B atux cny-
Yasix MpPaBOBOM MPUHLMN paBeHCTBA MCMOMb3yeTcs
BOMpeKM MpuUpoAe MpaBa Kak COLMOHOPMATUBHOMN
CUCTEMbI, OGecrneymnBatoLLeil COXpaHeHne W pas-
BUTME couuyma. Moyemy 3Tu BOnpockl Tak 6ones-
HeHHbI? [a MoTOMy, YTO OHM KacawTcd MpPuUpoabl
YesloBEKa, HenpofymMaHHOe BTOPXXeHWe B KOTOPYHO
YypeBaTo HernpeAcKasyemMbIMU ONacHOCTAMMU.

Ho rosoputb ¢ 3anagom Ha 3TW TEMbl MOXXHO
/LWL Ha MOHATHOM [Ns1 Hero A3blke npasa. W nu-
bepTapHO-tOpUANYECcKas Teopust Kak pa3 npegnara-
€T TakoM KOHUeNnTyaslbHbIli A3blK. Beap aTa Teopus
CTPOUTCA Ha MPU3HAHUW BHYTPEHHero eAuHCTBa
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nnbepanbHOM MAeun, COCTosLWEN B 3alimMTe MHAMBU-
[yanbHOWM cBO6OAbI, U [AeMOKpaTUYeCKOro npotiecca
NnpaBoOOTBOPYECTBA, OCHOBAHHONO Ha pasBHOCMpa-
BE4/IMBOM MOJINTUYECKOM Yy4acTuUW. Takoro paBHO-
Cnpasef/IMBOr0 y4yacTusa B rMpoueccax HafHaumo-
Ha/JIbHOr0 MpPaBoobpa3oBaHMsA Poccumn cedvac ABHO
He xBaTaeT. OfIHaKO HallW NMpeTeH3nn Ha paBHomMpa-
BME B 3TUX BOMpocax OyAyT HaTa/lKMBaTbCA B TOM
ymcre M Ha HefoBepue 3anafa, cyMTaloLWero, 4to
poccuiickas NpaBoBas CUCTEMA CTPOUTCS OTHIOAb He
Ha /MbepasibHO-NMPaBOBOM MpPUHLMMIE (opMasibHO-
ro paBeHcTBa B cB0OOOe. [M0aTOMY 3(PPeKTUBHO OT-
cTamBaTb POCCUMCKYIO TOUKY 3PEHMS Ha yKasaHHble
npo6sieMbl MOXXHO Oy[eT TOMIbKO B TOM C/ly4yae, ecnu
M BHYTPW CTpaHbl NPOABMXEHVE K MpaBy CTaHeT 60-
Jlee OYEBUAHbIM.

CrenuvH B.C.: B BbICTyn/sieHUX BaneHTUHbI
BMKTOPOBHbLI, Hapsagy C pPsALOM YEeTKO chopMynu-
pOBaHHbLIX BOMPOCOB, TPEOYHLWNX  Yry6eHHON
pa3paboTkM, 0603HayeHa elle OfHa O4YeHb BaXkKHas
npo6nema — COOTHOLLEHMA MNPaBOBOr0 pPaBeHCTBA
KakK OCHOBbl [eMOKpaTuX BHYTPW CTpaH 1 NpasBoBO-
r0 PaBeHCTBa B MeXXAyHapOAHbIX OTHOLLEHUSIX.

A He pa3 o6cyXaan aTy TeMy B AUCKYCCUSX C 3a-
nagHoiMu Konneramn. MpumepHo 20 neTt Hasaj Ha
KOH(pepeHuun B CLUA, B yHuBepcuTeTe Oraiio, S
BbICKasas cregytownii Tesnc: ecnu Bbl (CLUA 1 3a-
nagHas EBpona) B MeXyHapoLHbIX OTHOLUEHNAX
6ygeTe M Bnpedb MO3ULMOHUPOBATL Cebs Kak Bbl-
[eneHHoe ocoboe COCTOAHME, KOTOPOE AO/DKHbI 6e3-
YKOPU3HEHHO TMPUHMMaTb BCE OCTa/lbHble CTPaHbl,
eCNIN CBOWM HaLMOHa/IbHble WHTepecbl Bbl OyaeTte
NpPeacTaBNATbL APYrMM B KayecTBe 0O6LleyesioBeve-
CKWX, a WHTEepPecbl OCTasIbHbIX CTpaH WUrHOPUpPOBaThb
M OKa3blBaTb Ha HWX CW/OBOE AaBfieHWne, TO 3TO 03-
HayaeT YHUYTOXEeHWe MPUHLMNAa NpaBoBOro0 PaBeH-
CTBa M [EeMOKPaTUYeCKNX Hadasl B MeXAYHapOoAHbIX
OTHOLWeHuAX. Ho Torga Bbl HEM36eXHOo nony4vmTte
o6paTHOe BAMNSHME U Ha Ballly BHYTPEHHIOK MO/U-
TWUKY, Uy BaC Ha4YHETCHA BHYTPW MOCTerneHHoe pas3py-
LeHe OeMOoKpaTuu. 34ecb 4BYCTOPOHHEe OTHOLLe-
Hue. Ecnn gemokpartus, To Tora Bbl JOSKHbI U BHY-
TP 1 BOBHE MPUMEHATb €e MpaBoBble MPUHLAMBGI.
M Torpa BCe CyObeKTbl MeXAyHapOAHbIX OTHOLLe-
HWI 0O/MKHBI UMETb PaBHble NpaBa, N HUKTO U3 HUX
He BblAeseH.

lNyceriHoB A.A.. A MOXeT ObITb ecTb Kakas-To
NPUYNHA, B CUY KOTOPOM 3TO HEBO3MOXHO? Ecnn
Tam c60i B OiHY CTOPOHY, TO Yy HAC B MPOTUBOMO/IOX-
Hy0? Henb3s 4Tobbl 6bI10 04NHAKOBO BHYTPU U BO-
BHE, eCTb Kakas-To Npu4ymHa.

CtenmnH B.C.. 3T0 npobnema, KOTOPYK Hago
obeyxpatb. KOHeyHO, MpUHUMN paBeHCTBa rocy-
[apcTB B pamKax MexyHapoLHOro npasa, Kak U
NPUHLMN NPaBOBOro paBeHCTBa rpaXkaaH B pamkax
KaXX[0ro COBPEMEHHOrO [AEeMOKpPaTUYecKoro rocy-
fapcTsa, hopmupyeTca Kak ngean. M oH MOXeT Ha-
pywaTbCcs Kak BO BHYTPEHHel, Tak M BO BHELLHEN
nonnTuke. B MeXAyHapoAHbIX OTHOLWEHUAX XX

M Hayana XXI| B. 3TO AeMOHCTPMPOBAsIOCL He pas.
M koppenaums Mexay LeMOKpaTueli BHYTpU CTpaH
N X MeXAYHapOAHbIMU OTHOLUEHUSIMU He ABNSeT-
CS CTPOrov M ofHO3HAYHOM, HO, TEM HE MeHee, OHa
cyuwecTtsyeT. U A xoTen 6bl 06paTUTh BHUMaHME Ha
TO OGCTOSTENbCTBO, YTO B YC/IOBMAX COBPEMEHHbIX
MHMOPMaLMOHHbIX BOMH Y)Ke yTpayeH BaXHEWMLLUIA
NpuM3HaK pas3BUTOM [eMOKpaTUM — Haindme CBO-
604HOM npeccbl M 6o0fiee WMPOKO — CBOBGOAHBIX
CMW. [BoiiHble cTaH4apTbl B OLIEHKE COObLITUIA
BHELUHe MOMUTUMKN KOppenupyrT € pacnpocTpa-
HeHVeM HeAOoCTOBEPHOM WHGOopMauMm u OTKpO-
BEHHO JIOXHOIM MHGOpMaLUM  KakK MHCTPYMeHTa
BHYTPEHHEN NONNTUKMN.

O6paTHasa cBA3b B CUCTEMe «BMacTb — 0bLye-
CTBO», SBAAIOLIAACA OCHOBOW [eMOKpaTUYecKmx
(hopM npaBneHUsi, TeM CambiM MOCTEMEHHO paspy-
waetcA. CerogHs HOBble MHM(OPMALMOHHbIE Tex-
HOoMorMnm  06paboTkM  OOLLECTBEHHOIO  CO3HAHUSA
OTKPbIIN  LUMPOKME BO3MOXHOCTU  MaHWUMNyAALUiA
C CO3HaHVMeM MacC Ntoferi Co CTOPOHbl aHOHWUM-
HbIX COLMabHbIX TPYMM, BbIPXAKOLWMX WHTEPeCh
COBPEMEHHOM  (hMHaHCOBOW  onurapxmun.  MOXHO
yTBEPXKAATb, YTO YENOBEK MNOABepraeTcs cucTema-
TUYECKOMY MH(OPMALVNOHHOMY HaCWUIWK, HEeco-
BMECTMMOMY C KOHUeMUMeli npas YenoBeka. 3aecb
Mbl MMeeM [efno c npobsemamu, KoTopble TpebyroT
0co60ro o6cy>aeHNS.

Ho pganee s xoTen 6bl 06paTUTLCA K APYFON TEME,
K ungesm, kotopble Magmc A6pynnaesny agkues
BbICKa3a/1 B CBOEM BbICTYM/IEHUM B Hayase Hallero
«KPYr/0ro ctona». {1 cuntato YpesBblHaiHO BaXKHbIM
B MeTOAO/IOMYECKOM OTHOLIEHUM U ANna (raoco-
thvn npasa 1 ANa cnewmanbHOro Kopryca ropuamye-
CKMX HayK BBEAEHHOe VM MOHATWE HPUANYECKOrO
Mupa. Ecnv peub mMaeT 0 HOPULMYECKUX HayKax, TO
3TO MOHATUE HeobXoAuMOo, 4TOObl 3aMKCUPOBaTb
MX MpegMeTHY0 06nacTb. 34ecb 06CTOUT Aeno Tak
Xe, KaK 1 B Apyrnx Haykax.

Korga hm3nku roBopsTt 06 uccregyemoi peasb-
HOCTW — OHM TOBOPAT O (IM3NYECKOM MMpe, O MUpe
(hm3nyeckmnx nporeccos. bronorn UKCUpYOT, 4TO
npeamMeToM UX MUCCNeA0BaHUS SBAsSeTcsa MUp 61os10-
rMYecKnX MpOLEeccoB, MUP >KMBOro. MoHATME MuUpa
KaK npegmeta MCCMeAoBaHUS B JaHHOM Cry4yae 03-
HayaeT He Mup B LesioM (YHUBEPCYM), a acnekT unuv
thparmeHT 3aToro mmpa. COOTBETCTBEHHO W OPUAN-
YeCKUii MUp NpeacTaeT Kak OCOObIA acnekT 4esio-
BEUYECKNX CBSI3el, COLMabHbIX OTHOLUEHWIA NOJEN,
M3yyaemblX B Haykax O npase. Ho B kayecTBe 06b-
EKTVBHO  CyLLUeCTBYHOLLEro acrekra CoLuaibHOM
>XMU3HW, OH BblAesnieH, Kak oTmedaeT [.A. lagxkues,
B KauyecTBe MpeAMeTa HOPUCMPYLEHUUM, a 3HAYMT,
BK/IHOYAET He TONbKO HayuyHble MCCMeA0BaHUSA, HO U
topuaMyeckne MpakTUKM 3aKOHOTBOPYeCTBa U Mpa-
BOMpPUMEHEHUS.

W 3pecb BO3HMKAET BOMPOC: ecnn Mbl 3adnKCu-
poBann OPUANYECKNA MUP N KaK MpegMeT uccre-
[l0BaHVA OPUAMNYECKON HayKW, U Kak cthepy ropuam-
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YeCKOWM MPaKTMKW, TO KAKOBO OTHOLLEHWe topuamye-
CKOro Mmpa K MUpy KynbTypbl? 3TO, Mpexie BCero,
MUP 0ObIfEHHOrO CO3HaHWA Nofei. Kak OH cooT-
HOCUTCA C HOPUAUNYECKUM MUPOM? 1 TYT BO3HUKAKOT
onpefeneHHble CIIOXHOCTMU.

B kaxpol KynbType ¢opmupyeTcs KapTuiHa
YXVU3HEHHOr0 Mu1pa, MMPOBO33peHYeCcKnii 06pas, Ko-
TOPbIA BblpaXKaeT OTHOLLUEHMe YesloBeKa K NpuUpose,
K coumasibHbIM 06LWHOCTAM, Ayxy (4e/nioBe4eCcKoMy
CO3HaHWI0, A06PLIM U 3/1bIM AyXam B apXanmyeckux
obuwecteax, boram B UMBWUAM3ALMAX NOAUTEN3MA Y
bory B MOHOTEUCTUYECKUX LMBUIM3ALUAX). DTOT
o6pa3 3a4aeT KOHTYpbl NMOHUMaHUA U MepeXxunBaHns
Ye/IOBEKOM MUPa, OH NNLb YaCTUYHO OCMbIC/IMBa-
eTcs No4bMU, HO Hepel/IEKCMBHO YCBamMBaeTCa NMMN
B Mpouecce BOCNUTaHWSA W 06y4yeHUs, onpepenss
(hyHLaMeHTa/IbHble LEHHOCTHbIE OPUEHTUPbI, Pery-
JIVpYIOLLIMe YesioBEeYeCKOe MoBefeHne, obLleHve un
LeATeNnbHOCTb.

KapTvHa >XW3HEeHHOro Mupa QYHKLMOHMPYET
B KayecTBe CBOEro poja CamMOOMMCaHWs KysbTypbl.
OHa MeHsAeTcA C U3MEHEHUAMU KyJ/IbTypbl OT 3MOXM
K anoxe. Ho B onpefeneHHOM BpPeMEHHOM MHTepBa-
Nle, 4aCTO Ha MPOTSHKEHUM MHOMMX AECATUNETUA 1
[laKe CTOMeTWIA, onpefenstowmx 3Moxy, oHa coxpa-
HSET CBOK YCTOMUMBOCTb M MPeAcTaeT Kak Mupo-
BO33peHne AaHHOW 3noxu. A.B. CMUPHOB B CBOEM
BbICTYM/IEHNM, OTMeYass BaXKHOCTb OOLlel KapTu-
Hbl MUpa A8 MOHWUMaHWs OCOOEHHOCTel npasa B
MYCY/IbMaHCKOW KynbType, UMen B BWUAY KapTUHY
Ye/I0BEYECKOr0 >XM3HEHHOro Mupa. C Hel [o/mKHa
COCTbIKOBbIBATLCA KapTUHa HOPUANYECKOTO MUpPa,
O KOTOpOWi roBOpPWA B CBOEM BbICTYM/eHUN [aguc
AbfynnaeBn4y. Takad COCTbIKOBKA B COBPEMEHHYH
3MoXy OCYLUECTBMAETCA MPU  aKTUBHOM yyacTumu
naen gunocodpum npasa. M 3geck onatb HEOOGXOAMM
NCTOPUYECKMIA paKypc.

KOpnanyecknin Mmp nctopuyeH. Ero He 6b1710 B
apxanyeckux obuiectsax. OH BO3HMK TOSILKO TOTAQ,
KOrfa BO3HUKN UUBUAM3ALMN, TOCYAApCTBO U Mpa-
Bo. lpnuem B 06LWecTBaX TPAAULNOHAINCTCKOIO
ThNa N o6LLeCcTBax, OTHOCALLMXCSA K TUMY COBPEMEH-
HOM TEeXHOTeHHOW LMBUAN3ALUK, OPULNYECKNIA
MUP CYLLECTBEHHO pa3nuyeH. lNMpasa 4yenoBeka, Kak
CUCTEMHbIA KOMMOHEHT COBPEMEHHOIO HOpUAMYe-
CKOro Mupa, OTCYTCTBYET B TPaAULMOHAIMCTCKUX
oblecTBax M KynbTypax. B HUX yalle BCero oTcyT-
CTBYET MAeasl paBHbIX MpaB BCeX 4/ieHOB obLlecTsa.
B TpaguuMoHanIUCTCKOM Tumne UMBUIN3ALNOHHOIO
pa3BUTUA AOMUHUPYIOT OTHOLUEHUS IMYHOW 3aBu-
cumocTn. [paBoBble HOPMbI, Peryavpyrolme 3atm
OTHOLUEeHUS, Kak MpaBu/io, He [OMNyCKalT paBHbIX
npas BfacTUTENd W MNOAAaHHbIX. Vpgean paBHbIX
npas He npuemseM A4 NOAABNAOLLEro yncna Tpa-
OVLIMOHHBIX KYbTYP.

MogepHu3aumn TPaguUMOHHbIX 0O6LLecTB, mne-
peBoAMBLUME KX Ha MyTb TEXHOTEHHOrO Pa3BUTUSA,
TpaHCOPMUPOBaIM  TPAAULMOHHbBIE  KY/IbTYpPbl,
BHEAPASA B HUX TEXHOTeHHble vaeasibl 1 LIEHHOCTW.
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Ho B npoueccax Takoro poga TpaHcopmaLumii He-
KOTOpble 3/IEMEHTbI  TPaAULMOHA/INCTCKUX  KyJlb-
TYpP COXpaHANUCL. DTO OTHOCUTCA U K KuTaw, n K
MHaun, n K Poccun, KoTopasa npoLuna vyepes aTarnbl
HECKO/bKMX MOfepHM3aLmiA, Hanmbonee 3HayMMble
n3 HUX — pecopmbl MeTpa |, AnekcaHgpa Il v co-
BETCKMIA Mepuoj MOoAepHM3aUMKn, MpeBpaTUBLLNIA
CTpaHy B BE/IMKYIO MHAYCTPUASIbHYIO iep>Kasy.

Ho npob6nembl npasBoBoro ob6uiectsa B Poccuu,
YyTBEPXAEHNe MPUHLUMNA PaBHOroO npasa MOCTOAHHO
HaTa/IKMBAOTCA Ha COXPaHALLMeCH TpaanLnm nny-
HOW 3aBMCMMOCTM, KOTOpas MOpPOXAaeT MHOro4unc-
NleHHble (haKTbl HEPABHOIO OTHOLLUEHWS MPaBOOXpa-
HUTE/bHbIX OPraHoB K MpaBoHapyLUeHUsAM 6orartbiX
1 o6nafaroLLmx BMacTbio 1 BCEX APYrUX FPakaaH.

Camo yTBepXAEeHME WAen MpPaBOBOro0 pPaBeH-
CTBa KakK BbIpaXXeHUsA Crnpasef/IMBOCTY ABMAETCA
pe3ynbTaToM  [/INTENIbHOTO  MCTOPUYECKOro pas-
BUTUA O0OLLECTBa, W3MEHEHUS OCHOBHbLIX MPUHLN-
NoB (hYHKLMNOHNPOBAHNA HOPUANYECKOTO MUpa Kak
0co60ii MoACUCTEMbI COLMANbHbIX OTHOLUEHUA W
KYNbTypbl.

Ecnu B3ATb eBponelickylo UCTOpuio, TO wuaes
paBeHCTBA W €e BbIPWKEHWUS B MPaBOBbIX WUAEAX W
HOpMax 6blfa pasNMYHOM B aHTMYHOCTWU, B 3MOXY
CPefHEBEKOBbS U B HOBOEBPOMECKOM KynbType. B
aHTUYHbIX paboBagenbyeckmx 006LLecTBax uaeas
paBeHCTBa M3Haya/lbHO WCKOYasT pabos, KOTOpble
He cunTanncb abmn. Pab — roeopsiliee opyave,
Bellb, BfafileHMe KOTOPOM 3aliulleHO npaBamn U
obblyasiMn. B OfHOWM W3 BeNVMKUX Fpeyveckmx Tpa-
reguii (kaxetcs, y Codokna) ecTb Takme CTPOKM
«TAFOCTHbIA XPebuini nevanbHOro pabcTBa n3bpas
YesloBEKY, NyULLYl0 J06MecTeil B HEM MOMOBMHY 3eBC
ncTpebnsaeT».

Vpes paBeHCTBa BCeX NOfei BO3HMKIA B €B-
pOneicKkoM CpeaHEeBEKOBLE, HO B ocoboii opme,
KOoTOpas [onyckasia HepaBeHCTBO B MNpasax, BOC-
NPUHYMaeMOe KakK BblpaXeHWe Crpasea/INBOCTU.
3T0 6bINO MOHWMaHWe paBeHCTBa /tOAel B MepBo-
pofHOM rpexe. Bce nogn — 60Xbu getn. Agam
n EBa corpewwnnn nepeg borom, cbenu sA670K0 €
[JpeBa Mo3HaHuA, 3a 4To ux bor m m3rHan mn3 Pas.
M npukasan: EBe poxatb B MyKax CBOMX, a Adamy
TPYAUTLCA B MoTe nivua cBoero. U ecnnm Tbl B 06bI-
[LEHHOM >KM3HW Tepnulb pas3nnyHble 6efbl, Tpy-
[VLbCs B NOTe NMLa CcBOero — Tbl NonageLlb B Paii.
A ecnu Tbl 6orart, U Ha Teba TpyaaTca Apyrue, To
nerye Bep6ntofy NpPose3Tb B UrofibHOE YLIKO, YeMm
nonacTb 60ravy B Paii.

HakasaHusa uyenoBeky nvMb0 34ecb — B 3eMHOWA
XN3HWU, b0 B agy. M B aToM cripaBe4/iMBoCTb. Bce
JOAV  paBHbl, MOCKOJIbKY BCe [O/DKHbI WUCKYMUTb
nepBoOpOAHbIA rpex. CocnoBHas opraHusaums co-
UmnanbHbIX OTHOLUEHWI, Npeanofarasllas HepaBeH-
CTBO B MpaBax BbICLUMX W HU3LINX COCMOBUIA, Takxke
onpasAblBaniacb WAeeri NepBOPOAHOro rpexa, [no-
nyckass yrHeteHme 6efHbIX U 6GecnpaBHbIX Kak Ha-
KasaHve. Ho npu 3TOM OHO CMAryaso M 4YyBCTBO
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npoTecTa YrHeTeHHbIX HaAeXoW Ha 006s3aTenbHOe
HakasaHwue B afy UX yrHeTaTene.

Maes nNpaBoBOro paBeHCTBa YKOPEHSAETCA B 3Mo-
Xy 3apOXAEHUS TEXHOTeHHOW umBunmnsauuun. B Ho-
BOe BPEMS YTBEpPXKAaeTcA MHas, YeM paHee KapTuHa
YesI0BEYECKOr0 >KM3HEHHOro Mupa. C Helo Koppe-
JIVPYET M C HEH COr/acoBblBaeTCA HOBasf KapTuHa
HOPULMYECKOrO MWUPa, OCHOBHOW MNPUHLMMA  KOTO-
poii — Bce NAN [OMKHbI 06M1afaTh OAMHAKOBLIMU
npasamu, Npaso rOCMNOACTBYET Haj BCceMu. ITa nies
He VCKYana MMYyLLeCTBEHHOro HepaseHcTBa. OHa
cTana OAHOIM U3 NpefnoCbiIOK YTBEPXKAEHUA Kanu-
T/IMCTUYECKMX OTHOLLUEHUIA W Pa3BUTUS Kanutaiu-
CTMYECKOTO PbIHKA.

B 3TOT ke mctopmueckunii nepmog, Korga 3asep-
LWMNOCh (hOPMUPOBAHME AYXOBHOWM MaTpuLbl TEXHO-
reHHOro Tumna pasBUTUSA, BO3HUKIIO B KayecTBe (hyH-
[AMEeHTa/IbHOr0 KOMMOHEeHTa 3TOW MaTpuubl HOBOE
OTHOLLEHME K HayyHoOl paumoHanbHocTU. Hayka
MOCTEMEHHO HayMHAeT [OMWHMPOBATL B CUCTEMe
3HaHW O MUpe, 3aBOEBbIBaA MPaBO CO3[aBaTb CBOO
KapTUHY Mupa.

M3mMeHeHVe CTPYKTypbl 06pa3oBaHusA, CBA3aH-
HOe C OOyyeHMEM Haykam, MpPeBpaLia/io HayuHYHo
KapTVHY MWPO3LaHUS B MUPOBO33PEHYECKUI hak-
TOp, KOTOpPbLIA 4epe3 o6Gpa3oBaHME W3MEHSST 06bl-
[leHHOe CcO3HaHue nwofeli. Bo3HMKanu npobnembl
B3aMIMOJENCTBUSA, COCTbIKOBKM KapTWHbI 4YesioBe-
YECKOro >XM3HEHHOr0 MMpa M pas3BMBatoLLEeca Ha-
YYHOW KapTuHbl Mupa. [Mpobnembl onpefensnuch
caMOM MpPUPOAOIM HayKW, KOTOpas OCYyLLeCTBASET
NPopPbIBblI K HOBLIM MpeAMeTHbIM MUpaM, BeCbMa pa-
[AVKa/IbHO U3MEHAA CBOK KapTUHY mupa. U aTn uns-
MEHEHUA COAEPXKAT HOBble HEMpuBbIYHbIE A1 06bl-
[eHHOro co3HaHusA 06pasbl, KOTOPbIE AO/HKHbI ObITb
MOHATbI U BK/OYEHbI B MNOTOK KyNbTYPHOM TpaHcns-
umn. MNpobnemy Takoro MOHUMAaHUA W BKJIHOYEHUA
B Ky/NbTypy ob6ecneumsaet uniocopusa. OHa urpaet
BaXKHENLLYIO PO/b B COCTbIKOBKE KapTWHbI YesioBe-
YeCKOro >XM3HEHHOIO MWPa W Hay4HOW KapTuHbI
Mupa.

YcKopsitoleecs pa3BuUTME HayKU B TEXHOreHHOM
Ky/bType MOpoAM/I0 0CobbI (heHOMEH BO3HMKHOBE-
HWSA HOBbIX TEXHOMOMUA Ha OCHOBE HOBbIX HayYHbIX
3HaHW. B anoxy MHAyCcTpuanmsaLmm BO3HUKAN HO-
Bble MPOW3BOACTBEHHbIE TEXHOMOMMW, a 3aTeM pas-
BMUTME cOUMa/IbHbIX HayK MpvBeno K hopmmposa-
HUIO HOBbIX COLMANTbHbIX TEXHOMOTUIA.

B aTux npoueccax pa3BuTUA Hayka AundepeH-
umpoBasacb. Yxe ¢ koHua XVIII B. n 3atem Han6o-
lee VIHTEHCMBHO B XX CTONETUU pa3BepTbiBasiCA
npouecc AUCLMIMINHAPHOM OpraHM3auum  Hayku.
KpynHble 670KV Hay4yHOro 3HaHWsi — eCTeCTBeH-
Hble, TEXHWYECKMe U COLMabHO-TYMaHUTapHble
HayKu (hopmMUpoBasIK BHYTPU cebs ocobble AucLm-
nanHbl. Kaxkaas ns HMX hopmmposasnia BULEHWE CBO-
ero rnpeameTta MCCNefoBaHUA, TOro0 0CO60ro acnek-
Ta MWUPO3JaHUsi, KOTOpbI MpeAcTaBas B KauyecTBe
nccnenyemMomn peanibHOCTU — MUpa AaHHOM HayKu.

lMepBOHaya/IbHO 3TO MPOW30LLII0O B ECTeCTBO3Ha-
HUW, B €e K/YEBbIX AUCLMMINHAX — PU3NKe, XU-
MUK, 6uonornun, a 3arem (rno Mepe hopmupoBaHUSA
TEOPETMYECKOr0 YPOBHS 3HaHW KakK r1aBHOrO WH-
[MKaTtopa CTaHOB/MEHWUS Pa3BMTOW HayKu) 3TOT e
npoLiecc npoTekan M B ApYyrmMx 061acTax HayyHoro
1ccnefoBaHUA — TeXHUYECKUX U COLManbHO- ryma-
HUTaPHbIX HayKax.

YueHble B CBOeli [eATeNlbHOCTM MOCTOSAHHO MC-
NOJIb3YIOT A3bIK KapTWHbI MUpa, HO Yalle BCero He
BbILENAT N He aHaINM3NPYIOT 3Ty KapTUHY KakK 0Co-
6yto hopmMy TeOpeTMUECKOro 3HaHWUA. B aTom cTaTyce
OHa (huKcMpyeTcs ¢ No3numin rnaococKo-MeTo0-
NIOTMYECKOro aHann3a, KOTOpbIA B NPUHLMMNE MOryT
OCYLLUECTB/IATbL W Y4YeHble-CreunasncTbl, pa3sBuBas
thmnococKme 0OCHOBaHWUS CBOE HayKW.

B 3TOM OTHOLWeHUM TO, UTO Maguc Abaynnaesmy
NPeasioXKn BBECTU MOHATUE HOPUANYECKOTO Mmpa Y
KapTVHbI IOPUANYECKOTO MUpPa 3HAYMMO He TO/bKO
ana gwunocopun npaea, HO U 4nA uiocopum Ha-
yKn. Kctatu, aHanm3 KapTuMHbl Mupa Kak 0co6oi
(hopMbl TEOPETUYECKOIO 3HaHUSA B uiocopum Ha-
YK 6blN1 NpogenaH CpaBHUTENbHO HeAaBHO. W 3aech
Halln OTeyeCTBEHHbIE WCCMEAOBaHUSA WUMENN Mpu-
opuTeT nepes 3apybexxHoiMW. bblna paspaboTaHa
TUNOMOTNA KapTUH MUpa, NPOaHa/IU3MPOBaHbl UX
OT/INYNA U CBA3UN C KOHKPETHbIMU Hay4HbIMW Teo-
PUAMN N OMbITOM, UX (YHKUUW B HAYYHOM MO3Ha-
HUK. Mcnonb3ysi 3TOT METOAO0NOMMYECKUIA apceHarn,
MOXXHO 0603HaunTb Te HeOoOXOAMMble LUArM, KOTo-
pble TpebyeT pa3paboTka MOHATUS «KapTUHa KpU-
[LMYECKOro Mmpa».

MepBoe TpebOBaHME K Hay4yHOW KapTuUHe Mu-
pa — 3TO TO, YTO OHa [O/DKHA AaTb CUCTEMHOE BU-
[leHvie npefMeTa CBOEro mccrefosaHus. Takoe BU-
[eHve npefnonaraeT, 4TO BblAe/IEHblI MEPBUYHbIE
OHTOJIOTUYECKME 3NIEMEHTHI, CBA3U MEXAY HUMMU
M 3amMKcMpoBaHbl MNpoLecchl, BO3HUKarwoLWwme 6na-
rogaps 9TUMM CBA3AM KaK pa3BepTblBalolnecs B
NpoCTpaHCTBe-BpeMeHW. A npuBedy KOHKPETHbIN
npumMep, 4To6bl 6bI10 6OMEe MOHATHO, O YeM UAeT
peub. CoOwW/MOCb Ha MNepBYHD eCTECTBEHHOHAYY-
HYI0 KapTUHY Mupa, KoTopas BO3HWUKNA 6rarogaps
yeunuam ¢gusnkos XVII B. oT lanunea no Hetoto-
Ha W KOTopas nosyywuna BMnOCNeACTBUN Ha3BaHWe
MeXaHW4Yecko KapTuHbl Mupa. OHa npepgnarana
cnegywollee BugeHve npupogbl. Nepsoe — mup co-
CTOUT U3 Hefle/IMMbIX aTtoMOB. Tak HbHOTOH 1 Hanu-
can: «bor cosgan Mup M3 HefeNMMbIX KOPMYCKY/».
BTopoe — n3 aTOMOB MOCTPOEHbl BCe OCTaslbHble
Tena (Kugkue, TBepAble, rasoobpasHble); TpeTbe
— aToMbl W Tena B3aMMOAENCTBYIOT MOCPEACTBOM
MFHOBEHHOI nepefauM cua B MPOCTPaAHCTBE.
M yeTBepTOE — B3aUMOZENCTBMA U MOPOXAEHHbIE
VMU NpOLeCCbl  pa3BepTbiBatoTCA B abCOMOTHOM
NPOCTPAHCTBE C TeyeHMeM abCOoJIIOTHOrO BPEMEHMN.
3TOT CUCTEMHO-CTPYKTYPHbII 06pa3 Mupa Xapak-
TEPU3YIOT KaTeropum cybcTpaT, B3auMOAENCTBME,
NPOCTPaHCTBO, BPEMS.
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MexaHunyeckaa KapTvHa Mupa BHavasle (yHK-
LMOHMpOBa/1a U KaK M3nyeckast, U Kak ecTecTBeH-
HOHay4Has, M Kak O0O6LlleHayyHas KapTuHa Mupa.
OHa oKa3sana B/IMAHME Ha POPMUPOBaHME HE TO/bKO
eCTECTBEHHbIX, HO U COuMasibHbIX HayK. BHeapsas B
3TN 06M1acTU 3HaHUA HOBble 06pa3bl MMpPa, OHa Bbl-
3blBasla B HUWX PEBOJIIOLMOHHbIE MNPeobpa3oBaHuUs.
Ho 3artem, B npoLiecce pa3BnTUS HayK ObInv BbisiB/e-
Hbl OCOGEHHOCTW UX NPEAMETHbIX 061acTert U mexa-
HUCTUYECKME NpeLCcTaBfeHnsa 6biam Moguduumpo-
BaHbl, YTO MPVBENIO K CO3[AaHMI0 W MOC/efyloLemMy
pa3BUTUIO WHbIX KapTUH UCCnefyemMoli peasibHOCTU.
Ho n B camoi (h13nKe TakxkKe MPoM3OLLIN Hay4Hble
peBo/lOLMN, B XOAe KOTOPbIX MexaHW4yeckas Kap-
TUHa Mupa nocne co3faHua MakcBenioM Teopumn
3/1eKTPOMArHMUTHOIO Mo CMEHW/IACb Ha 3/1eKTPo-
OVHaMNYeCKY0 KapTUHY (PU3NYecKoro mmpa, a 3a-
TEM B npoLecce BE/IMKOW PEBOMOLMN B (PU3MKe KOH-
ya XIX — nepBoit NoNoBMHbLI XX BB. Ha KBaHTOBO-
PenATUBUCTCKYIO KapTUHY.

OfHako Npu BCex 3TUX KOPEHHbIX TpaHchopma-
LMSAX HayYHOM KapTUHbI M1pa COXPaHsAIach ee UCXoa-
Has ycTaHOBKa — MPeLCcTaBUTb UCCNedyeMyIo peasib-
HOCTb B ee CUCTEMHO-CTPYKTYPHOM BUAEHUN.

Bo3Bpawlasacb K naeamM KapTUHbI HOPULNYECKO-
ro mMmpa, A xoten 6bl 06paTUTb BHUMaHWE, 4YTO B
BbiCTynneHnn .A. lagpkuesa B 3TOM Harpas/eHUN
cAenaHbl BaxkHble wwarn. bbiio 3amkcuposaHo, 4To
VCXOAHBIMW 3/IEMEHTAMU KapTUHbl OPULMYECKOTO
MUpa ABNATCA He NPOCTO JIAMU, @ UX 0CObble (hyHK-
LMOHa/bHbIE PO/IM, Macku, T.e. MO-CyLecTBy — 3TO
abCTpakTHble CYLLHOCTW, KOTOPble WMMEKT OHTOJIO0-
FMYECKNn CcTaTyc. B3anmopencTBus Mexagy HUMU
NPeACTaloT Kak NpaBoBble OTHOLLEHUS.

OcTaeTcsi TO/MIbKO HEACHbIM, KaK oxapakTepwu-
30BaTb MPOCTPAHCTBO-BPEMS, B KOTOPbIX 3TO B3a-
MMOJeNCTBME OCYLLEeCTBAAETCA. Hag 3TUM  HyXHO
nofymatb, HO MPeaBapuUTENIbHO MOXHO CKa3aTb, YTO
3TO He (hM3MYECKOoe, a CoLManbHOe NMPOCTPAHCTBO U
Bpems, Crneuupuueckme xapakTepucTUKM KOTOPOro
NPOSBNSAOTCA B NMPaBOBbIX AEACTBUSAX.

Pa3ymeeTcs, KapTvHa HOPUAMYECKOTO MUPaA, Kak
1 mobas fpyrasgs HayyHas KapTuvHa mupa, L0/DKHa
M3MEHATLCA N YTOUHATLCA MO Mepe pPa3BUTUA Hay-
KW. W, KOHEYHO Xe, 3TN U3MEHEHUSA [0/MKHbI OTK/IN-
KaTbCA Ha MepemeHbl, NPOUCXOAALLME B COBPEMEH-
HbIX 06LLleCTBaXx.

71 conupapeH C BbiCKasaHHbIM Bagymom Mapko-
BMYEM PO3MHBIM CY)KAeHMEM, YTO topuanYeckas Ha-
yKa [0/DKHa aHaInM3npoBaTb MPOUCXOAALLNE Cerof-
HS MPOLLECChI, YYMUTbIBAsA BECb CUCTEMHbIA KOMMIEKC
nponcxoaawmx nepeMeH. OCTaHOB/IOCb TOJMILKO Ha
OfiHOM M3 (haKTOPOB 3TUX MepeMeH. CerofHs 4esno-
BEYEeCTBO CTOUT Ha Mopore rnpopbiBa K KOHBEPIeHT-
HbiM (NBIC)- TexHonorusm (HaHo, -6vmo, MH(opma-
LMOHHBIM N KOTHUTUBHBIM TEXHOJIOTMAM), KOTOpble
CMOCOGHbI BbI3BaTb HOBble COLMasbHble MPobemMsl,
B TOM 4uC/Mie N MPaBoOBOro peryivMpoBaHusA. B yacT-
HOCTW, HOBbI/i 3Tan pa3BUTUA OUOTEXHOMNOTUIA, B
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TOM 4uCNe TeHHOW WHXeHepun, OTKpbIBaeT nep-
CNEKTMBbI 3HAUUTENBHOIO MPOAJIEHNS  YesioBeYye-
CKOW YXM3HW, YNYULIEHWS YeNI0BEYECKMX BO3MOXKHO-
CTel NyTem reHeTUYeCcKUX WU3MeHeHWi, HO B MPWH-
Luune HameyaeT OMacHble MEePCrneKTVBbl KOPEHHOW
OUNOKMOEPHETNYECKON TpaHc(opMaumm  YesioBeka.
BbISICHEHME, KaKMe U3 3TUX BO3MOXHOCTEN nonyyat
peasn3aumio, Kak 310 6yAeT COOTBETCTBOBATbL ryma-
HU3MY, KaKue 3[eCb BO3HMKAOT PUCKW, TpebytoLine
npaBoBOl perynauuun, no-BMANUMOMY, CTaHeT riaBs-
HOWM 3agadveil OGyKBa/lbHO OGAVDKAALWINX NEeT. Takoro
pofa aHanmM3 MOXET ONpefenTb TeHAeHUNN pa3Bu-
TUS KAPTUHbI KOPULAMYECKOTO MUpPa.

NTaK, MOABOXXY WTOr: HY>XHO BbIABUTb TUMbI
KapTUH HOPUANYECKOTO MUPa, MPOCEAUTb, KaK OHWU
CMEHSIOTCA B MPOLIECCe Pa3BUTUSA HOPUAMYECKON Ha-
YKV N MPaKTUKU, KaK OHW BK/IIOYAKOTCH B KY/IbTYpY Y
Kak B/IMAIOT Ha ee pa3BuTue.

lyceiiHoB A.A.. Cnacmbo! BmamTte, y Hac yxe
Luenasa nporpaMma passBuTus  uaocopmn  npasa
thopmmpyeTcs.

Po3nH B.M.: MoxHO pennuky? A cHayana no
nosogy opmMasibHOro paseHcTBa. O4eHb WHTepec-
HO TO, YTO Bbl FOBOPW/IM, HO Y MEHA BO3HUKAET Ta-
Ko Bonpoc. Elle ApucToTenb roBOpWA, Korga Havan
o6ecyXaaTb Crpasef/IMBOCTb, YTO OHa peasin3yeTcs B
06LeHVM paBHbIX, UMest B BUAY 06LMHY. Mbl BUAUM,
YTO 6bl/1a BO3MOXXHOCTb 3TO PABEHCTBO OBGECNEYNTD.
A cerofHa Mbl MOXeM 06ecneynTb 3TO PaBeHCTBO?
To ecTb, HE IMEEM NN Mbl AEN0 C TaKOW CcUTyaumen,
C TakKMMW N3MEHUBLUVMUCA YCOBUSAMM, YTO 3TO pa-
BEHCTBO Y)Xe HEBO3MOXHO 06ecrneynTs?

CrenuH B.C.: Ecnn UMeTb B BUAY COBPEMEHHbIE
pUCKM, TO 5 Bbl OTpearnpoBana Takown penankoi. ®dy-
KysIMa y)Xe Hanucasl, YTO ec/iM HayHyT U3roToBMATb
nyTeM reHeTUYecKoro BMeLlaTenbeTBa U FeHHOM UH-
XXeHepun nofel ¢ NPUHLUNNAIBHO HOBbIMU CBepX-
Ye/I0BEYECKUMM CMOCOOHOCTAMMU, U OAHW U3 Nofei
O6ynyT o06nafatb TakMMWU CMoco6HOCTAMU (YXKe He
OT MPUPOAbl, @ NCKYCCTBEHHO CKOHCTPYMPOBAHHbI-
MUW), a Apyrve TakMmuy CrocoBGHOCTAMUM He CMOryT
0651agaTb B MPUHLANE, U ECNN BPEMSA XKNU3HU CBEPX-
CMOCOGHLIX NtoAe ByaeT MpeBbiwaTb BPEMS XKU3HU
006bIYHOIO YeNoBeKa, K NpUmepy, Ha CTO JIeT, TO TOr-
[la naes npas YesioBEKA PYLUUTCS.

Mamkues NA.: OTO B pamMmKax TEOPUWN eCTECTBEH-
HOro npasa.

CrenvH B.C.: [a.

Mamxkues NA.: A B Teopun HepcecaHua He py-
LUMTCA, Tam LpYyroe.

CrenvH B.C.: Torga Hago Ha Teoputo Hepce-
CSHLA TOXe NOCMOTPeTb C MO3ULNIA TeX BO3MOXHbIX
puckoB, KoTopble OTKpbiBaloT NBIC — TexHoso-
mn. §, K CoOXasleHnto, TNyboKo He aHaIM3MpoBa
ero KOHLeNnumio, 3HaKOM C Hell NMOoBepXHOCTHO. Ho
MHe MpeAcTaBfAeTcs, YTo ee BPAL /I MOXKHO COBMe-
CTUTb, HanpuMep, C UAEAMM TpaHCrymaHu3ma, A1
KOTOpPOro 6uoTpaHcopmaumnsa 4esnoBeka Mpmu3BaHa
NPUBECTU K MPUHLUMNWUANIBHO HOBOMY TWUMY MbIC/S-
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LLMX CYLLECTB, CTOALMX Ha BbICLUE CTYMEHW 3BOSIO-
LM NO CPaBHEHUIO C YENOBEKOM. W yXKe CNoXmnnoch
00LLIEeCTBEHHOE [BMXEHME TPaHCryMaHWUCTOB, KOTO-
poe CTaBMT MOJ BOMPOC CAOXMBLUMECA TYMaHUCTU-
YyecKme LeHHOCTH.

Mampkmes N.A.: A BTOpoe — 3TO KaK pas K Teme. A
COBEPLLUEHHO COT/1aceH, N MHe KaXXeTcs 3T0 AeCTBU-
TebHO WHTEPECHOl KaTeropuen HOPUANYECKOTO
mMupa. Ho s xouy, pa3BuBast 3Ty TemaTuky, 0bpaTuTb
BHMMaHWe, 4YTO ecTb eLle A0BO/IbHO U3BECTHAs BeLllb:
npaBo Kak COLManbHbIA MHCTUTYT. 3TO OYEHb BaXKHO.
TO eCTb WHCTUTYT, KOTOPbIA 3ajaeT MUCCUI, KOTO-
pbIli MMeeT npoueaypy 1 T.4. ECTb uenble Hanpasne-
HWS aHanM3a B HeM. V1 To, 4To Bbl, Hanpumep, roBopu-
711 M0 NOBOAY TOro, YTO N0AM, KOra OHM NonajarT B
3Ty chepy COBEpLUEHHO 0C060 AEMCTBYHOT — TO 3TO
OHW [eACTBYIOT UHCTUTYLIMOHANBLHO. TO €CTb, YTOObI
peann3oBaTbh TPe60BaHWA NHCTUTYTA, OHU BbIHYXAe-
Hbl ObITb UCTUAMM, 3aLUTHUKAMU, OOBUHUTENSMMU,
COBEPLLEHHO NO-Apyromy cebs sectn. ObpaTtnTe BHU-
MaHue, KPUANYECKMA MUP, MPaBO KaK COLMasIbHbIN
WHCTUTYT — 3TO elle OAHO un3mMepeHwue. lMpasosas
Ky/nbTypa — 3TO elle OAVH nnaaH. W, HakoHeL,, Npaso
Kak cthepa fedaTensHOCTU. 10 MeHbLUeR Mepe, YeTbipe
BELUM: HOPUANYECKNIA MUP, NPaBO KaK COLMabHbIN
VHCTUTYT, IOPUANYECKN-NIPaBOBas KynbTypa 1 Mpaso
Kak chepa fesTenbHOCTU. U KaXKAbI U3 3TUX acnek-
TOB MIMEeT CBOK BHYTPEHHIOK NTOTUKY. 1 BOT, MOXET
ObITb, €CNK 6bl Mbl CyMe/I pa3obpaTb 3TU JIOTUKN 1
MOHATb CBA3W, Mbl Obl CO34aM A1 FOPULMYECKON Ha-
YKW XOpOLUNE OCHOBaHUS.

CrennH B.C.. { cornaceH ¢ Heob6X04MMOCTbHO
paccmaTpuBaTb B KauyecTBe CUCTEMHO CBSI3aHHbIX
BblJe/leHHble BaMW acnekTbl aHaiu3a npasa. Ya-
CTUYHO OHW NpeaycMaTPUBa/IUCL MHOW B BbILLENpU-
BeEHHbIX paccyxeHusx. MoHATME HpUANYECcKoro
MUpa A paccMaTpuBan N Kak CUCTEMY HOPULMYECKNX
3HaHWI, KOTOpble OTHOCATCS K  HOPUANYECKOMY
MUPY Kak MX MpeaMeTHOM 061acTu, 1 Kak MX nps-
Mble 1 06paTHbIe CBS3W C NMPaKTUKOM 3aKOHOTBOPYe-
CTBa M 3aKOHOMPUMEHEHUS.

B aTom nocnegHem 3HauyeHWW, ecln ero yTou-
HATb W KOHKPETU3MPOBaTb, Mbl, KOHEYHO >Ke,
[O/MKHbI paccMaTpvBaTh MPaBOBYK MPaKTUKY Kak
[lesiTeNbHOCTb, IAe MpaBo BbICTyMNaeT B KayecTBe CO-
LManbHOro MHCTUTyTa. A ele pa3 MofyepKHy, 4YTO
CUNTal0 MpeasIoKeHHbI Bamu, Magmnc Abgynnaesny,
KOHLENT «HOPUANYECKNIA MUP» BaXKHOW W Mepcrek-
TUBHOW TEOPeTUYECKOM KOHCTpyKumen. Ho 3ToT
KOHLIENT He PSAOMNO/OXKeH MOHATUAM pUANYecKas
[lesTeNlbHOCTb W MpaBoBas KynbTypa, a BKIOYaeT UX.
M npu panbHeiwem pa3BepTbiBAHWMM COAepXaHUs
KaTeropum «lpuaNyYecKnin Mup» Mbl MOAYYUM TpU
BblJeNleHHbIe BaMW acnekTa aHanmsa. U Torga opu-
LVNYeCKNA MUp npeacTaeT Kak ocobas noacuctema
obLecTBa, KOTOpas (opMUpyeTCA 1 pa3BUBaeTCs B
KOHTEKCTE Ky/bTypbl WU OKa3blBaeT 06paTHOe BAUS-
HVe Ha ee pasBuUTMe. KOpuamMYeckuii MMp BOCMPO-
M3BOANTCA U U3MeHsieTca bnarofapst AesaTeNlbHOCTH,

W, Npexze BCero, NpPaBoBOM [esATeNIbHOCTU, KOTopas
OCYLLECTBNAETCA B CUCTEME OMpefenieHHbIX COLU-
aNbHbIX MHCTUTYTOB.

Bce 3TO MOXHO 0603HaYMNTb Kak OHTOMOrMYe-
CKWIA MnaH CofepXXaHWsi KaTeropuun «opuanyveckumia
MuUp». HO ecTb eLle M METOAO0/ONMYECKNIA MaH, KO-
TOPbIA COOTHOCUT [AaHHYK KaTeropuito He TO/bKO
¢ ¢mnocotmein nNpaea, HO U C (HUIOCOMEN HayKMW.
A ume0 B BUAY MOHATME KapTUHbI OPUANYECKO-
ro Mypa Kak O4HOW M3 3K3eMnanduKaumini ocoboi
(hOpMbl TEOPETUYECKOr0 3HAaHUA — Hay4HOW Kap-
TWHbI MMpa. [N NOHMMaHUA OCHOBaHWI tOpUAn-
YeCKOWM HayKu 3TOT MJaH UMEeEeT BaXXHOe 3HauyeHue.
OH CcTaBUT Npobnemy CTPYKTYpbl KapTUHbI OpU-
[LnyecKoro mMupa, ee (yHKUWA B cucTemaTusaumm
3HaHWIA OPUANYECKUX AUCLUNINH, ee (YyHKLMO-
HMPOBaHMA KaK WCCNefoBaTeNbCKOM MporpaMmel,
€e ponn BO BK/IIOYEHUM KOHKPETHbIX [LOCTUXEHUN
HOPUANYECKO HayKM B MOTOK Ky/NbTYypHOI TpaHcns-
unKn. B pamkax aToro nnaHa BO3HMKaeT fJanee Mnpo-
6nema pa3BUTUS KapTWUHbl HOPUANYECKON peasb-
HOCTW, CMeHbl ee TWUMOB, MEXaHW3MOB 3TOW CMEHbI,
KOTOpble XapakTepu3yloTcsa B MeTOZOMOMMU HayKu
KaK 3Tarbl Hay4HbIX PEBOIOLMIA.

Bnpouem, Bce 3T0 — npeaBapuTe/ibHble NOAXO0-
[bl, KOTOpble TPebYT AasbHENLen aHaIMTUYECKON
npopaboTkn. Mory nub BbICKa3aTb MoOXenaHue,
4YTOObI Mbl B AasibHENLLEM eLle 60/1ee TECHO COTPYA-
HUYaIn B 06CYXXAEHNM 3TUX NPOGEM.

Mampkues IA.. BaneHTuHa BUKTOpOBHa 4TO-TO
X0Tena cKasarb.

Nanaesa B.B.. Mo noBogy BOMpoca, KOTOPbIV
Bbl 334a11. A MOry OTBETUTbL Ha Hero. Boobue, ¢op-
Ma/lbHO PaBEHCTBO UMEET COAepXKaTeflbHyH COCTaB-
NAWYI 1 npouenypHyto. CoaepxxatenbHOCTb 3a-
K/0YaeTCs B paBeHCTBE [esHUA U BO3[asiHUSA, KOOp-
OVHauuM npaB M 06A3aHHOCTeR, npaBoonpeseneH-
HOCTU U T.4. DTO BCE MOXHO 06ecrneynTb, KOHEUHO.
Ho He abcontoTHO Bce, @ OTHOCUTENLHO, B UCTOPUYE-
CKM KOHKPETHOM BpemeHW. BoobLue, nctopuyeckoe
BPEMS MOXET B pPaBHOW CTeneHW obecrneynTb BCe 3TN
Beln. Ho 3aecb o4veHb BaXkKHa MpoLeaypHas cocTas-
nawowasn. CyTb ee 3aK/H04aeTcs B TOM, YTO NpaBo —
3TO [OroBOP MeXAy paBHbIMW, & He JOrOBOP MeXAy
CUNbHbIMK. TO ecTb NpeanonaraeTcs paBHoe NONNTU-
Yyeckoe yyacTue B npaBoo6bpa3oBaHUN. VIMEHHO OHO
N SABNAETCH rapaHTUen Toro, YTO pPaBeHCTBO OyJeT B
cofep>XXaHun. Bo3bMem TOT KpalHWIA ciydald, 0 Ko-
TOopom rosopun Bayecnas CemeHOBMY, KOrja HeKo-
TOpas KaTeropus nioferi HauyHeT OYeHb [JOJIT0 XUTb.
Ecnuv 06LLecTBO B LIe/IOM COXPaHUT CBOWM AEMOKPaTU-
YecKre OCHOBbI, TO OHO CYMEeeT M 3TOT MOMEHT cba-
NaHCMpoBaTh, MOTOMY YTO 3TO OYEHb CyLLECTBEHHAA
HecrnpaBeA/IMBOCTb, & OOLLECTBO He MOXET ObITb He-
cnpasef/vBbIM [0Mr0. Beab OyaeT coumanbHbli pas-
pbIB UM YTO-TO €Lle, C 3TUM NIOAM He ByayT [ONAro
MUPUTbCA. MO3TOMY BOMPOCOM [/IaBHOW rapaHTUn
cofiepXKaTeNbHOro paBeHCTBa SBMSETCA MMEHHO [e-
MOKpaTus. MonnTmnyeckas, KOHKYpeHUns, geMoKpa-
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TNSE — BCEM U3BECTHbIe BELLW, KOTOPbIE HUKTO He OT-
MeHSAN. 1 OHM BO3MOXKHbI.

Kepumos A.[.: 3HaeTe, MHe KaK pa3 KaxKeTcs,
YTO Te3uC, COM/aCHO KOTOPOMY OOLLECTBO MOXET
ocTaBaTbCA Hecnpasef/IMBbIM HeLo/Iro, He 6onee
Yem 6naroe noxenaHwe. Bce M3BeCTHble HaMm opra-
HM30BaHHble B rocyjapcTBa KanmTaMCTUYecKune
obulecTBa, [AeNCTBYHOLME HA OCHOBE PbIHOYHOW
9KOHOMMKM, abCoMTHO Hecnpasen/MBbl. TakoBO
NoMoXeHe Beller nocnegHue, Kak MUHUMYM, [Be-
CTU-TpUcTa neT. MNpaBaa ecTb Hadexaa, yYTo HacTy-
NAT nNocTKanuTancTuyeckaa ¢opmaums mn oynet
CchopMMpPOBaHO MOCTNOTPeObUTENbCKOE  OOLLECTBO.
HekoTopble Npu3HakW, cnabble POCTKM BO3MOXHO-
CTM Takoro O6LLECTBEHHOIO COCTOAHUA Mbl Habto-
flaem yxxe cerofHsi. OfHaKo Ha HaCTOALMA MOMEHT
MCTOPUS KPacHOPEeUMBO CBUAETE/IbCTBYET O TOM,
4yTO, K COXasleHNto, OOLLEeCTBO MOXET B TeyeHue
BeCbmMa [AJ/INTe/IbHOr0 Mepuoja BPemMeHW OcTaBaTbCA
Hecnpasef/IMBbIM M HecrnpaBef/IMBOCTL 3Ta OblBaeT
MOWCTMHE BOMUIOLLIENA.

Nanaesa B.B.. HeT, HO BCe OTHOCUTENbHO W
00LLIECTBO ABWDKETCA OT MeHbLUeld Cnpasef/iMBOCTU
K 6onblueli, NMpaBoBOe pa3BMTME — 3TO MpoOLecce.
N kaxgbli pa3 npaBo [OCTATOMHO OrpaHUYeHo.
Ho, n3BMHUTE, NO CpaBHEHUIO C (DeOAasIM3MOM, The
6b110 NpeobnafaHne BIacTM MU CoBGCTBEHHOCTU, Ka-
NUTaIN3M 3TU BELUM W3MEHWS, CO3hasl MOoNmnTUYe-
CKYIO KOHKYPEHLIMIO N ULET fasiblue.

Kepumo A.[.: To ecTb Bbl CYMTAETe, YTO €CTb
nporpecc B 0651aCTV HPaBCTBEHHOI?

lyceiiHoB A.A.. AHApeli BaguMoBu4, 1 Bbl YTO-
TO XOTUTE CKasaTb?

CmunpHoB A.B.: A 6ykBasibHO [Ba C/0Ba, MNOTOMY
YTO Y MEHs OCTaNI0Ch HEKOTOPOEe 6eCNOKOICTBO MO Mo-
BOAY TOro, 4to BaneHTnHa BUKTOpPOBHA CKa3ana, CBA-
3aB XPUCTMAHCTBO M (hopMasibHOe PaBeHCTBO. [oHK-
MaeTe, Bbl TaK He pa3BefileTe XpPUCTUAHCTBO U 1C/aM.
Bce, 4TO Bbl CKasa/M O XPUCTUAHCTBE, MPUSIOKNMO
M K mncnamy. Vicnam — 3710 yTBep)KAeHne paBeHCTBa
BCeX Noferi nepef borom. Bonee Toro, He 6bI10 Tam
COC/IOBHbIX Pa3NnNyunii, COCNOBHbIX MPEVMYLLECTB, U
BCe OblNM paBHbl Mepes 3aKOHOM, BK/IKOYaa xanumda.
WM cynebHas BnacTb 6blia, NycTb He abCOMKOTHO, HO
B 3HaUMTENbHOWM CTEneHW OTAeNeHa OT rocyJapcTsa,
€CN Bbl NOA, rocyapCcTBOM MOHMMaeTe Xanngar.

Nanaesa B.B.: A MyXUMHbI U >XeHLVHbI, N3BU-
HUTe, KNoYeBoe oTNnyme?

CmupHoB A.B.: MN3BMHUTE, a B XpuUCTUAHCTBE
YKEHLLMHA — 3TO pa3Be He COCyA rpexa, U BoobLe-To
YKEHLLMHY Obl/10 6bl XOPOLLO KaK-TO YAa/INTb U3 Kap-
TUHbI MUpPa, OTOC/IaB €e B MOHACTbIPb, Hanpumep.
Kakaa elle >XeHWMHa? 3emMHas >KeHLWMWHa — 3TO0
nocobHnLa AbsBona. M3-3a Hee Mbl ynanu oTTyAa,
13 pad. A B ucname, Mexzay npoymm, HeT HUKaKoro
NepBOPOAHOro rpexa v Npupoga 4esioBeka He uc-
nopyeHa, Npupoga HopmasibHa, OHa He TpebyeT mcC-
KYM/eHns, 3TO COBEPLUEHHO Apyras KapTuHa Mupa.
BoT 310 nepBoe 6eCnoKoiicTBoO.

« Russian journal of legal studies. 2017 + Ne 1 (10)

BTopoe 6ecnokoicTBO — MO MOBOAY TOrO, YTO
rosopun Bsadvecnas CemeHoBuuY. He OygeT nm 3To
BbIMNALeTb KaK eBporoLueHTpu3mM? f COoBepLUeHHO
NPOTUB BCSAKOM MONUTU3ALMM CNOBa «EBPOMOLEeH-
Tpy3M». ECAM Mbl MbICIM B paMKax eBpOMeicKoi
HayKu, Mbl 1 ByfeM eBponoLleHTpUcTamn. Ho Hago
BCe-Taku K 3TOMYy petieKCMBHO OTHOCUTLCA U BU-
[leTb, UTO BO3MOXHbl WU Apyrve KapTuHbl. Ecnv mbl
rOBOPUM O MHOXECTBEHHOCTM KapTWMH B pamKax
€BPOMeNcKon Tpaguumn, TO Modemy Obl Ham He-
MHOXEYKO He paclUMpuTb U He CKa3aTb, YTO U B pam-
Kax BCel YenoBEYECKOM LMBUIM3ALNMA BO3MOXHbI
pasHble TwWMbl KapTUH MUpa — pa3Hble N0 CBOEMY
OCHOBaHM0. V1 Torga B OCHOBE y Bac OyayT nexaTb
He cy6cTaHLUManbHble CyObeKTbl U He KOPMYCKy/bl, a
[elicTBMA 1 npouecchbl. BOT noyemy Takow KapTUHbI
He MOXET 6bITb, B TOM YMC/IE HOPUANYECKOR?

CrtenuviH B.C.: Ecnin peyb UAET O KapTUHaX >Kn3-
HEHHOro MUpa, TO B KaXKA0W KynbType ecTb CBOSA Kap-
TWHa Mypa. Ho ecnn peyb MAeT 0 HayYHbIX KapTMHaxX
MUPa, TO HYXHO Y4uTbIBaTb, YTO €CTECTBO3HaHME,
TEXHMYECKMe, fla U COBPEMEHHbIE COLMasIbHbIE Ha-
YKW, C NPUCYLLMM UM PasBUTbIM YPOBHEM TeopeTu-
YeCKOro 3HaHus, ChOpMMPOBA/INCL B EBPOMENCKON
Ky/nbType, Ha 3Tane BO3HWKHOBEHMWS TEXHOFeHHOro
TMNa UMBUAN3ALMNOHHOIO passutmus. M mnx npume-
HeHWe B MHbIX KyMbTYPHbIX MMpax Oblo CBA3aHO C
npoueccamm MoepHU3aLmu.

M mbl ¢ Bamn, AHApen BagnmoBuy, He pa3 06-
CY>Aa/mM BOMNpOC O TPYAHOCTAX BOCMPUATUS MHOT M-
MW KynbTypamu, YaCTUYHO COXPaHWBLLUMMUK Tpagm-
LMOHA/TUCTCKME LeHHOCTU, Hay4YHbIX KapTUH MUpa,
BO3HMKLUMX B paMKax K/iaCCMYeckoro Tumna Hay4yHoWn
pauMoHanbHOCTU. 3TOT TWUMN pauMoOHaNbHOCTU OT-
KpbIBasl BO3MOXHOCTW W3YYEHUS MPOCTbIX CUCTEM,
rae MCXOAHbIM Hayasom Obliv Belmr, a MpoLecchbl
TONIKOBa/ICb KaK B3auMofeincTBMe Belle. Ho B
pasBMTUM HayKW BO3HMKIM U WHblE TUMbI paLmo-
HalIbHOCTM — HEeK/accuMyeckas, obecreymBaroLias
OCBOEHME CNOXHbIX CaMOPEry/INPYIOLLINXCS CUCTEM,
N MOCTHEKNAcCMYecKasi, OpMEHTMPOBaHHAA Ha Oc-
BOEHME CaMOopa3BMUBAOLLMXCA CUCTEM. ITU TUMbI
paLMOoHanbHOCTM  LOMUHUPYIOT B COBPEMEHHOM
Hayke. /1 B HMX 0ObEKTbI (Bewn) MnpeacTaroT Kak
npouecchbl, BOCMPOM3BOACTBO W M3MEHeHMe KOTo-
pbIX NPY NX OCBOEHUW OMNPEeSeNeHO AeATeNlbHOCTbIO.
WM Torga ¢ aTUMKM NoAxofamMu BMOSIHE MOXET COOT-
HOCUTbLCA Ta NIOrMKa NPOLLECCOB U AeCTBUIA, O KOTO-
pbIX Bbl FOBOPUTE.

A y>ke BbICKa3blBasl TOUKY 3PEHUs, YTO Tpagu-
LMOHa/TUCTCKMe B3rNAAbl HA MUP, NPOTMBOpeYaLlme
Knaccuyeckoli Hayke XVII-XIX BB., BMO/HE MOryT
BOCMPUHSTL COBPEMEHHYIO HAy4HYK KapTUHY Mupa
C ee obpasaMm MuMpa Kak camMopasBuBatoLLeiics
CNOXHOCTW.

CmupHoB A.B.. [a, KoHeyHOo. Mbl rosopunu
ye 06 arnopum «CTpena»: BO3MOXHbI [BE anbTep-
HaTUBHbIE, HO OAMHAKOBO Hay4Hble TOUKM 3pPEHUS.
[ns ogHO BO3HWKAET anopus, a1s 4pyroii — Het.
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Boukapes Cepreli AnekcaHapoBuY

Peub naeT o peasibHOCTK, O TOM, YTO BCerja Hasbl-
Ba/IN «OOBEKTMBHBIA MUp». HO OKasblBaeTcs, 4TO
MUP Bellei 3afaH A48 Hallero BOCnpuATUA U MNo-
3HaHWA, B TOM YuCMe Hay4yHOro, Mo-pasHoOMy, ab-
TEpHATUBHO, B 3aBUCUMOCTW OT TOrO, KakoW noru-
KO Mbl PYKOBOACTBYEMCS: JIOTUKOWM CybGCTaHUUM
WAN NOTVKOWM npouecca. Mup BOBCE He AaH Ham
«OOBEKTMBHO», MUP 33faH HaM IOTMKOW CMbICMO-
nosaraHua. I Mbl He MOXeM BbIAE/UTb Hay4yHoe
nosHaHMe B KauyeCTBE HEKOM NpPUBMIErMPOBaHHON
06/1aCTN, KOTOpPas MMeeT [e/l0 C «HAaCTOALLMM» MU-
pOM, TOrAa Kak «KWU3HEeHHbIi MUpP», O KOTOPOM Bbl
rosopunu, 6yaet NOHAT He KakK MOA/UHHbLIA Mup, a
Kak 00pa3 MOA/MHHOIO MMUpa, MNOACTPOEHHbIM MNoj
KOTHUTUBHbIE CMOCOBHOCTU TOrO WM WUHOMO Cy6b-
eKTa nosHaHumA. NMomHUTe, Kak Kaccupep uutmpy-
eT VIKCKI0NA, rOBOPUBLLErO, YTO B €XMHOM Mupe
VIMEIOTCH TOJIbKO €XMWHble Belu, a B MyLIWHOM —
MYyLIMHbIE? B 3TOM ecTb HeKOTOpbIA HameK. f Obl
CKasan TaK: eCc/M Bbl MbIC/INTe Cy6CTaHLUWaNbHO,
Bbl OyJeTe WUMeTb [eN0 C MUPOM «OOBEKTMBHbLIX»
CybCTaHUManbHbIX BeLleld, ecnm  MbICAUTe  Mpo-
LeccyasibHO — C MUPOM CTOJIb XKe «OOBbEeKTUBHbLIX»
npoueccyanbHbIX Bewer. U1 To, 1 gpyroe 0yayT mns-
yyaTbCst «<06BLEKTUBHO», HAYYHO.

boukapes C.A.. Cnacnb6o 6onblioe 3a Mpeso-
CTaBfieHHOe c€fioBo! A Kak MpPaKTUKYKOLWNA opucT
XoTen Obl nogfepxxaTeb nosvuuto Magmca Abaynnae-
BMYa O 3HaYeHUN uocohmum npasa L8 NpUKNas-
HOW topucnpyaeHunn. Kasanocb 6bl, U 406aBUTH 60-
nee Heyero. O6 aKTya/lbHOCTU U MOME3HOCTU (hnII0-
cohumn Ans nNpaea, C O4HOM CTOPOHbI, B fOCTATOUHON
Mepe cKa3aHo B 06emx cgepax 3HaHMA. OTBeT Ha BO-
npoc 0 LenecoobpasHOCTN UX CUHTE3A HE Bbl3blBAET
COMHeHMA. PesynbTaTbl 06CYXAEHUA 3asBMeHHOMN
TeMbl Ha J@HHOM KPYr/IOM CTOJ/IE CY>KaT TOMY Ouye-
pegHbIM noaTeepXaeHVEeM. Kak ¢wunocodbl, Tak u
npasoBefbl CXOAATCA BO MHEHUW O Heo6Xo4MMOCTH

obecrneyeHNss  MeXOTpacneBoro
mexay hunocodueri n npasom.

C [pyroil CTOPOHbI, Takoro eAuHOAYLINS Mo
paccmaTpuBaemMOMy BOMPOCY He HabnojaeTcs B
KOHKPETHbIX OTpacnsax npasa. Ha MX ypoBHe OYeHb
4acTo 3By4YaT MHeHMs O cyrybo npuknagHom (npu-
3eM/IEHHOM) XapaKTepe 3TUX OTpacnei, KoTopblii
He npegnonaraeT KakuMx-nmbo AUCKYCCUiA hrnocod-
CKOr0, KaK UM KaKeTCsl, OTB/IeHYEHHOI0 NOpsAKa.

MoyeM N1 Mbl FTOBOPUTb O HEOOXOLMMOCTU U
MONe3HOCTU CUHTE3a (UIOCOPUN N  KOHKPETHbIX
oTpacneii npasa, K Npumepy, GrUnocopumn 1 yronos-
HOro npasa, BECTM peyb O (huiocomnn yrosioBHOIo
npasa? Moxem NN Mbl OUCKYTMPOBaTb O (hMI0CO-
(b rpaxkgaHCKoro npasa UM orpaHuyumMmcs yoex-
[eHVnem 0 TOM, YTO Y TFPaXAAHCKOro ecTb PUMCKOE
npaBo C ero ThicUesIeTHeN NCTOPUEN Kak CBOS Mpo-
ToocHOBa. IMOCKOMbKY M3BECTHAA HaM LUBUANCTUKA
NPOVCXOANT M3 PUMCKOrO Mpasa, TO HeT npeameTa
ans mnocockol AUCKyccMn. Bo MHOroM Takoe ke
nonoXeHwe aen HabnogaeTcsa B Yrosi0BHO-NPaBoW
avckyccmn. Cnnowb paboTbl MO Yros0BHOW MOAU-
TVIKe, B KOTOPbIX YTBEPXAaeTcsa O TOM, UYTO O CyLLeMm
N [O/MKHOM B Yro/loOBHOM-MPaBOBOM MWpe Mpu3Ba-
Ha CyAuTb YronoBHas nonvtMka. OHa Ha MOSIHOM
cepbe3e paccMaTpuBaeTCs B KauecTBe CamMofoCTa-
TOYHOW HAAAMCUMMNAWHBLI, C MO3ULMN  KOTOPOIA,
KaK CUMTalT CneumannucTbl, MOXHO YTBepXAaTb O
TOM, YTO €CTb MPECTYMHOe, & YTO ecTb HOpPMasbHOE.
KpMMUHanUCTbl Ha NOIHOM Cepbe3e CUMTAKT, UTO
YronoBHas NoAvMTUKa SABMASETCA TOW AMCUUNANHON,
KoTOpasi MO Mepapxmm pacroniaraeTcs Haj yronos-
HbIM MPaBOM WU COAEPXUT B cebe (PyHAaMeHTasIbHble
3HaHWS 0 ObITUNHBLIX OCHOBAHWUSX 3TOrO Mpasa.

paaaHCKoe W yrofioBHOE MpaBo, KOHeYyHo, He
NNweHbl paboT gunocodckoro naaHa. Ho oHM Ho-
CAT eANHUYHBIA N 04YeHb OTPbIBOYHbLIA OT (hraoCco-
thunun xapaktep. O6BbEMY M KayeCTBYy COOTBETCTBYHO-
el nMTepaTypbl eLle He Nog cuny B3ATb BepxX Hap,
NpeBa/INPYyOLLNM MHEHMEM 06 OTCYTCTBUM HeobXo-
ONMOCTN B (PUSIOCOPCKMX CNEKYNALMAX Ha YPOBHe
KOHKPETHbIX OTpacneli npasa.

Cornawyce ¢ Magmcom AbLynnaesnyeM M B TOM,
YTO MHOroe B npase MeTa(u3nyecKoro, akcmonoru-
Yeckoro, HemaTepuanbHOro nopsigka. OfHako 3TO
06CTOATENBLCTBO YACTO 3abblBaeTCA OTPac/IeBUKaMMU.
XOTA VMEHHO OHO OOBACHSAET Ty NPUUMHY, NO KOTO-
PO Mpu MO3HaHWMWN MPaBOBbIX SIB/IEHUIA, BCKPLITUN
MX MOA/IMHHbIX OCHOBaHWIA HeNb3s 060WTUCHL 6e3
thrnocothmn. MeHst 4acTo crnpalumBatoT: YTO B Yro-
JIOBHOM Mpase MeTapuanyeckoro? Yacto ykasbiBatoT
Ha TO, YTO B HEM HE MOXET ObITb HUYEro mMmetausun-
YeCKOoro, MNOCKO/bKY CYyTb M CMbIC/T 3TOFO NpaBa 4acTo
McUepnbIBatoT COBaMU OLHOIO U3BECTHOIO reposi U3
He MeHee M3BECTHOro (unbMa: «YKpasn, BbIMAl — B
TIOpbMY». BmecTe ¢ TeMm, OTBET Ha BOMpPOC O MeTa-
(h131MYECKOM B YrO/IOBHOM MpaBe /IEXUT Ha NOBepX-
HoCTK. OXpaHsieMble 3TMM MpaBoM 61ara — XMU3Hb,
cB060Ja, COBCTBEHHOCTb — SBMIEHUSA, MNPeXie Bce-

COTpYAHUYeCTBa
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ro, metagmsnyeckoro rnopsigka. Passe usnonorus
CNOCO6Ha 06BACHUTL HaM, C KakoW Mopbl 3alimLaTh
YXM3Hb CpefcTBaMM YronoBHOro npasa? He crnoco6-
Ha. /1 HmKorga gusnonorns He npuHUMania Ha cebs
Takmx 0653atenscTs. lMpedenbl yrosoBHO-NPaBoBOM
OXpaHbl XXM3HU, CBO6OALI U COBCTBEHHOCTU Mbl CMO-
YXeM OnpefenunTb TOMIbKO TOrfa, Korga CMOXeMm Mo-
3HaTb OHTOMIOTMIO 3TUX LEHHOCTEe U Hayyumcs OT-
JINYaTb UX OT MOAOBHBIX MM CyppOoraTos, 415 3alnThbl
KOTOPbIX NpefHa3HaveHbl Y)Xe Apyrue oTpacnun npasa
(rpaxkgaHckoe, agMUHUCTPATMBHOE U T.4.).

Mnwn apyroin npumep — rpaxagaHckoe npaeo. Ce-
rofiHs OHO, KaK MHe MpeAcTaB/AeTCs, NePeHachbILLLeHO
pasIMyHOro pofa cypporatamu, UM Kak OTMETWUN
Magnc A6Lynnaesvy, HOPUSUYECKUMU  (DUKLNAMMN,
KOTOpble KOHCEPBAaTMBHOMY YrO/IOBHOMY Mpasy Ma-
NIONOHATHbI. K NpuMepy, NosiB/eHe Takoro obbekTa
YaCTHO-NY6INYHbIX OTHOLUEHWI KaK MaTepUHCKWUI
Kanutasl. Mbl, MPaBoONpUMeHUTENN, BUANM MHOTO Ha
3TOV NOYBE MOLLUEHHUYECKNX CMEKYNALWIA YTONOBHO-
ro nopsgka. Ho korga foxoauT Aesno 40 NPUMEHEHNS,
Mbl 337JaeM BOMPOC: MaTepUHCKWI KanuTan — 3TO
npaso TpeboBaHUSA UK BellHOe Npaso? Kakoe OTHO-
LLIEHME OHO MIMEET K MHCTUTYTY COGCTBEHHOCTU C TEM,
4YTOOblI Mbl HayYa/IM KBaIMPULMPOBATbL M 3alimLiaTh
3Ty cO6CTBEHHOCTb. EC/i 3TO COBCTBEHHOCTb, TO Ybs
3TO COB6CTBEHHOCTL? TOro, KTO BblAeNSeT 3Ty cybCcu-
[VMI0 — TrocyiapcTBa, UK Xe 3TO CO6CTBEHHOCTD YXKe
TOro, K10 poXkaaet? IHbIMX CnoBamMu, He NposiCHeEHa
OHTOJIOTNSI MATEPUHCKOro Kanwutana. Teopuu yro-
JIOBHOMO npasa W rpakgaHCKOro npasa fatoT JMLb
04YeHb NPUOBIN3UTENbHBbIE OTBETHI. Ha npakTuke 3To
03HayaeT, YTO Ha OCHOBE TaKoW NPUBIN3NTENLHOCTHU
OCY)KAAtOTCA U MPUroBapuBatoTCcAa K pasfinyHbIMU
BMAM Hakas3aHWs TbICAYM rpaxiaH, BO3MOXHO, He-
cnpases/ivBo.

B KOHLIe CBOEro BbICTYM/IeHUA X0TeN Bbl eLe oT-
METUTb, YTO OTCYTCTBME LE/IOCTHOrO PUI0COPCKOro
OCBOEHWSI KOHKPETHbIX OTpacner npasa npusegeT K
HaCTyrMIeHWo NarybHbIX NOCNeLCTBUM He TOMbKO ANs
HUX. PaHO 1IN NO34HO HEeraTMBHOE BANSAHME OLWYTUT
Ha cebe M cama o6Was Teopus npasa. OTCyTCTBUE
efJMHOro (hnnocogckoro 6asmca Mexay npasom m ero
oTpacnsaMm He obecreymBaeT UX B3aUMOJeENCTBME Ha
LOMKHOM ypoBHe. Cnacn6o 6osbLuoe!

IyceiiHoB A.A.: O4eHb MHTEPECHO.

Bapen6oiim M.4.: MoXXHO peninky?

lyceiiHoB A.A.: [la, KOHEYHO, Bbl TaK A0/Ir0 MOSI-
Yasiv, UMeeTe MPaBo Ha Pensnky.

Bapenb6oiim M.4.: Oa, A cam ycTan JOAro Mos-
yaTb. KoHeuHO, eHepasibHaa MNpokypaTypa Ao/mKHA
nogaep>xmeatb KOHCTUTYUMOHHBIA Cya, 3TO akcuo-
MaTuyHo. Mory ckasaTb, YTO Kossiera u3 eHnpoky-
paTypbl 3aTPOHY/N HEOObIKHOBEHHO BaXkHbIi BOMPOC.
XOTA BCe-Taku HeT (hmu10comm yronoBHOro rnpasa m
HeT (hnNocohmn rpaXkgaHCKoro npaea, a ecTb Prioco-
(hma nNpasa 1 ee acnekTbl. Teopus rocygapcTsa 1 npasa
6bina B CoBeTcKOM Cot03e KOHCEpBaTMBHa, a ceiivac
MOJIHOCTbLIO MPOBaINMAck. Y Hac NnosiHas pasbanaHcu-
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pOBaHHOCTbL OTpacneli npasa. OfHM OTpacnun npasa,
Hanpumep, rpaxaaHckoe, BO6paiv B ceb6s1 04eHb MHO-
ro OT aHr/I0CaKCOHCKOIO Y COBPEMEHHOIO KOHTUHEH-
Ta/IbHOr0 Mnpasa, HaCbITUINCL COBPEMEHHbLIMU MOHS-
TNAMU. HacKoMbKO XOpoLlo, He ByfieM B 3TO BHUKATb.
A yrosoBHoe npasO OCTa/loOCb BO MHOIOM B COBeT-
CKOM repuoge. NI mexay HUMU CTbIKOBKM HeT. 3a
rpy6oe HapylleHVe Tpak4aHCKO-MPaBOBbIX OTHO-
WEeHW HacTynaeT YronoBHas OTBETCTBEHHOCTb.
N mexnay coboil HMYero He CTbiKyeTcs. Hanpumep,
NOHATUA «BeHeduLUnap» B rpaxgaHCKOM MpaBe U B
YrosIoBHOM Mpase pPa3oLLInNCb. HUKTO Ha 3To He obpa-
LLaeT BHMMaHMsA. Teopus rocyaapcTsa 1 npasa He B Co-
CTOAHMM OCYLLECTBUTbL KOOPAMHALIMIO MeXay oTpac-
NAMW TpaBa, M Be3fe MOABMATCA «YepHble AbIPbI».
M noatomy hrnnocogickoe oCMbIC/IEHNE CTOALLMX Me-
pes HaMu NPaBoBbIX NPO6/IEM AacT BO3MOXXHOCTb Bbl-
ABUTb 3TUN HECTBIKOBKM 1 TOBOPUTbL O HEOBXOANMOCTU
NX yCcTpaHeHus. NoTOMY YTO Mbl He MOXeM B OfHOM
CTpaHe XWTb Mo pa3HbIM MNPaBOBbIM MOHATUAM. " paXx-
[laHCKO-NpPaBOBOe OTHOLLEHWE — 3TO OfHO, YrO/I0BHO-
npaBoBOe OTHOLLEeHNe — 3TO Apyroe. BoT ceiyac nbl-
TaloTCA peLnTb NPo6eMy: He Npec/efoBaTb U3/ULLHE
npeanpuHUMaTenein NN CHATb YroI0BHYIO Harpysky
Ha 6U3Hec. A KaK ee CHATb, ec/in He OTperynvpoBa-
Hbl OCHOBHblE OTHOLLUEHUS MeXAy OTpac/isaMu rnpasa.
W 9 gymato, 4Tto 3TO MOTI/10 6bl O6bITb BTOPLIM Hanpas-
JIEHVEM, a MOXET ObITb M NepPBbIM Hanpas/ieHNEM B
pamkax uiocoum npasa, NOTOMY UTO 3[eCb yyacTue
hrnocohoB, AaXKe HE 3HAKOLLNX TOHKOCTEM 04HOM nnn
Lpyroi oTpacnu, 1 opUCTOB, KOTOPbIE 3TO MOHUMALOT,
MOr/10 Obl 6bITb pelarowmm. Mbl 3TUM MUP He yan-
BMM, 3TO He MeXAyHapoAHbI/i NPOeKT, OT KOTOPOro
cogporHeTcst Mvp. Ho ans Hac cerofHs u ceinyac ato
KpaWHe aKkTyasibHO, MOTOMY YTO AeCATKWU, COTHM ThbicAY
ntofeli B CTpaHe CTpajatoT 13-3a TOro, YTo 06Lme npo-
6/1eMbl Pa3INyMA B OTPAC/AX Npasa He KOOPAVHUPY-
H0TCA 1 He ocMbicMBatoTCA. Cnacnoo!

BoiHukaHuc E.A.. TMpexpae Bcero, A xoTena
Obl MNogdepXaTb Te3UC O HaIMyYMM HeobxoAnMOoN
CBA3M Mexay unocodumeli npasa M pasNYHbIMU
oTpacnisMy npasa. HeT HMYero 3a30pHOro0 B WUC-
Nosib30BaHUM TakKUX TEPMUHOB KaK «(uiocohms
rpaXgaHCKOro npasa» WAM «(punocopunsa yronos-
HOro npaea». Ha MeHs Korga-To CWU/IbHOe BrevaT-
JleHVe npoussen TOT (akT, 4To B OKcdopae, noMu-
MO obuien dunocomn npasa, NPenojarT UMEHHO
3TN AUCUUMIIUHBI — (DUI0COMI0 TPaXLaHCKOro u
thmnocomio yrosoBHoro npaea. OgHako v o6uias
umnocomsi npaBa Takxe CNoOcoObHa OKa3blBaTb
BNSAHWE Ha MNpakTuky. Npusegy B MpuMep OCHO-
BaTens lopuAnyeckor aHTpononornn Hopbepa
PynaHa. PacckasbiBas O CBOEli WHTeNNeKTyasb-
HOWM 6uorpagum, OH OTMEeYaeT, YTO MOKa M3yyasn
npaBoBOe MPOLLIOE Pa3/INYHbIX UMBUAU3aLMIA 1
e3ann no njeMeHam, €ero WCC/efoBaHUs He Bbl-
3blBa/IM BOMPOCOB. HO cTOMMO eMy 06patuThcA K
COBPEMEHHOCTU, U OH Cpa3y >e Haxuni cebe MHO-
YKeCTBO BparoB. Y PynaHa ecTb 04YeHb WHTepecHad
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cTaTbsl — 3TO K BOMPOCY O €eBPOMenckom B3r/s-
[le Ha rpaBa YefioBeKa, — KOTOpas Ha3blBaeTcA
«O npasax YesnoBeka: aHTPOMO/IOrNYeCKNiA
B3rnsag». B cTaTbe paccmMaTpmBaeTcs TOT >Ke BO-
npoc, KOTOpbIA cerogHs noctasun laguc A6ayn-
NaeBUY: MOXHO NIN FOBOPUTbL 06 YHMBEPCa/IbHOCTU
npas 4yenoseka? W aBTOp MPUXOAUT K BbIBOAY, 4YTO
rOBOPUTbL MOXHO He 06 YHMBepCaslbHOCTU, &, CKO-
pee, O MCeBAOYHMBEPCA/IbHOCTM MpaB YesioBekKa,
TaKk KakK WX eBpOneickoe MOHUMaHWe chopmMmupo-
BaOCb Ha 6ase Ccyrybo WHANBUAYAIMCTUYECKON
KYNbTypbl. B Tex >ke KynbTypax, rge He MeHbluee,
a uHorga n 6osnbluee 3HayeHue, YeM Mpaso, UMe-
10T Apyrve coumanbHble Perynatopbl (Tpaguuunu,
ob6blyan, penurumn), CKNagbiBaeTcs  COBEPLUEHHO
VHOe MpejcTaB/ieHWe O npasax 4enoseka. C Apy-
FrO CTOPOHbI, Mbl XWBEM B BeK rnobanuMsauunu,
Korga B3avMOZENCTBUE MeXAY Pas/MUHbIMU Kyflb-
Typamu CTaHOBUTCA BCe 60Siee MHTEHCUBHbIM. He-
06X0ANMO YyYnUTbLIBATL M TO, YTO cama Ky/bTypa He
CTOMT Ha MecTe W M3MeHsieTca. lMoaTomy KpaliHe
Me/IEeHHOe 1 MOCTeNeHHOe CTaHOBJIEHME Yero-To,
YTO MOXXHO OblI0 Obl Ha3BaTb YHUBEPCA/IbHbIMM
npasamy 4esioBeka, BCE >Xe MNPoucxoamT. Ho, Kak
nuweTt PynaH, 3TOT NPOLECC WAET HaCTOMbKO TH-
XKeno, 4Yto HaM HeobXxOoAMMO LEHUTb U WCMOMb30-
BaTb AaXe Ma/eilnii waHc, 4Tobbl eAuHbI nof-
X0/, K MpaBaM YesioBeKa CTasl peasibHOCThHO.

Tenepb HECKOJIbKO C/I0B O COOTHOLUEHUW UHAU-
BMAYya/IbHOM cBO6OAbLI 1 06Lero 6nara. CerogHs yxe
ynomuHancs KaHT. [a, genctBuTtensHo, KaHT Bblge-
NAeT NPUPOXKAEHHbIE Y NMPUOBPETEHHbBIE MPaBa Yeslo-
Beka. IMpn aToMm, Kak y>ke 6b1/10 CKa3aHo, MPUPOXKAEH-
HbIM NPaBOM YesloBeKa AB/IAETCA TO/IbKO OAHO eAVH-
CTBEHHOE MpaBo, a UMeHHO — cBob6oaa. Ho BaxHO,
yTo KaHT cpa3y Xe [fenaeT C/efyloLlyt0 OroBOPKY:
NMOHSATME CBOGOAbI BK/OYAET B CeOS1 paBHbIA CTaTyC
CYOBEKTOB U MX B3aMMHble 0053aHHOCTU. TakuUM 06-
pa3om, nony4yaetcs, 4To KaHT paccmarpuBaeT 4eno-
BEKa 1M3Havya/IbHO Kak CoLMasibHOe CYLLecTBO.

MHTepecHa Takxe Touka 3peHus CrneKTopcKoro,
KOTOpPbIA B CBOEM [0OKNaje O TeOpUM CONMUAAPHOCTYU
obpalLaeTca K npaBaM YesnoBeka 4J1si TOro, 4tobbl fo-
KasaTb BaXKHOCTb 06Llero 6nara. Bo chpaHuy3ckoi ge-
Knapaumuy npas 1 cBOOOJ rpakaaHuHa NpPUCYTCTBY-
10T OA4HOBPEMEHHO TpW MpaBa — CBOOOJA, PaBEH-
CTBO M 6partcTBO. OfHAKO MUCTOPUSA MOKa3bIBAET, YTO
(hpaHLy3bl BOMIOTUIN B XXMU3Hb TOMLKO fBa U3 HUX,
a MMeHHOo cBobofy M paBeHCTBO. [locsie NPUHATUA
[eKnapauum «bpaTtCcTBO» He HallIo CBOE OTpadKeHue
HV B MPaBOBOM, HW B rocyfapCTBeHHOM nopsake. B
LeACTBUTENbHOCTN, 6paTCTBO MpeAcTaBnsieT Co6oi
NONYXPUCTUAHCKUI W Jaxe nosynaTtpuapxanibHblii
npuHumn. Ho Ttorga 3a4yem OHO YNOMWHAETCA B [e-
Knapaunmn? CnekTOpCcKMiA nonaraeT, yuTto (paHLy3bl,
BMAVMO, MpPeayvyBCTBOBA/IN, YTO TO/MIbKO Ha OCHOBE
paBeHCTBa M CBOGO/bI HMKaKoe 06LLEeCTBO CYLLECTBO-
BaTb He MOXeT. U ncropus ®paHuum aTo NOATBEPXK-
faeT. CBo604a N PaBEHCTBO MOCTEMNeHHO Mpuwav B

COCTOsIHME KOHMnKTa. Ha ocHoBaHMKM CBOGOAbI BO
®paHUMN pa3BMBasiaCb YaCTHaA COBCTBEHHOCTb, HO
BCe NMPULL/IO K TOMY, YTO MEXAY UMYLLMMN U HENMY-
MMM BO3HWK/IA NponacTb. Te, KTO ObIN 3TUM He-
[lOBOJIbHbI, CTa/IN  M0-0COB0OMY MHTEpPrpeTnpoBaThb
paseHCTBO. OHW pewwnan, 4YTo, 419 TOro YTobbI npe-
0fl0N1eTb HecnpaBef/IMBOCTb, HY>XHO BCeX MPUHYAU-
TeNbHO YpaBHATb. TakMM 06pa3oM, BMECTO AeCTBU-
TeNbHO CBOGOAHbLIX WMHAMBUAOB U A06GPOCOBECTHON
KOHKYpPEHLMWN CTpaHa Mnoslyuymna, Kak nuwer Cnek-
TOPCKMIA, 6OpbOY KNaccoB W (haKTUYECKU MNOANTU-
YecKyto BOWHY. W BOT Torga (paHLy3CKue HOPUCTbI
HayaIn paspabartbiBaTb TEOPUIO conmngapHocTun. He-
onpegeneHHoOe M amop(HOe MOHATMe GpaTcTBa OHU
3aMEeHWIN MOHATMEM COMNAAPHOCTU Kak couuvaib-
HOW B3aMMo3aBUCUMOCTK, interdependance. Te u3-
MEHEHMSA, KOTOPblE OHW BHEC/IW B MpPaBOBOe pPerynu-
poBaHue, OCHOBbLIBAACH Ha MPUHLMMNE COMUAAPHOCTMU,
nomornun ®paHLmm cNpaBuUTbLCA C KPUTUYHECKON CUTY-
auueri B 3KOHOMMKe 1 MOMINTUKE.

Mo nosogy 3HayeHus dunocopmn npasa. MHe
NIMYHO 6nM3Ka TouKa 3peHus MuxainoBcKoro, Ko-
TOpbIA MuUWeT, 4YTO dunocopus npasa — 3TO He
COBCEM OpMMYecKass Hayka, a «MoCcpefCTByHoLLee
3BEHO» Mexay (unocogureii M npaBoBeAEHUEM.
A TOrja BaXKHO CMpocuUTb cebs 0 TOM, B YeM COCTOUT
3HayeHne gmnocomn Ana nbon Haykm u ansa ob-
LecTtsa B LesioM. Co MHOTMM, YTO 6bI/1I0 YXKe CKa3aHo
CEerofHs, A corsiacHa, NoaTomy To, YTO A CKaxy, ABNA-
eTCA TOMbKO AonosiHeHVeM. Y Kbepkeropa B «Ado-
pr3Max 3CcTeTMKa» eCTb XOPOLUMIA Te3UC O CTPaHHO-
CTW NOAeN, KOTOpPble HMKOr4a He Mosb3yloTecs TeM,
YTO Y HUX eCTb, HO XOTAT UMETb TO, YEro y HUX HeT:
Yy 4YefioBeka eCTb CBOGOJA MbIC/N, & OH BCE BPeMA
XXaxeT cBo6oApbl cnoBa. KOMMeEHTMPYA JaHHOE Bbl-
CKasblBaHVe Kbepkeropa, B.. MonyaHoB o6pallaet
BHMMaHWe Ha TO, YTO KOrAa roBOpAT O Ye/l0BevecKom
cB060O/e, TO rOBOPSAT 0 cBO6OAE Yero yrogHo (ceobo-
[le BOMM, C/oBa, AENCTBWUIA), HO He O cBOGOAE MbIC-
1. B 0CBOBOXAEHMN YeNOBEYECKOW MbICAN, TaKuM
o6pa3om, 3ak/4vaeTcss 3HavyeHue (HeHOMEHOJ1I0rUN.
MHe, ofHaKO, MpeLCcTaB/IfeTCs, YTO TakOBO 3Hauye-
HWe rnoconu B LENOM.

A xouy ckasaTb, YTO [N11 MEHA JINYHO OfHa U3
BaXXHENWMX Muccuii dmnocomnm (M oHa ee Tak
WM MHaYe BbLIMOMHAET, BHE 3aBUCUMOCTU OT KOH-
uenumin) — 3TO pacluMpeHne rpaHWUL, 4YenoBeye-
CKOrO MbILW/IEHNS N OCBOBOXIEHME YesloBEYECKOro
MbILL/IEHNSS OT ero COBGCTBEHHBLIX OKOB. Jll06oe Ye-
JIOBEYECKOE MblLUMEHME, KaK 0OblAeHHOE, Tak U Ha-
YYHOE W1, COOTBETCTBEHHO, MPABOBOE MbILUIEHME,
HMKorga He 6biBaeT CBOOOAHbLIM OT MpefpacCyKoB
M npegnocbiiok. W dwmnocodckas pedekcus, He
06a3aTe/lbHO  (PeHOMEHOMOrnYyeckKass, MoMOoraeT ux
packpbITb M XOTA Obl YaCTUYHO MPEOAO/ETb. Bax-
HO, YTO MpeApaccyfku HUKOrga He nexar Ha no-
BEPXHOCTU, WX WCTOYHWKOM SBMISETCA Hawa Kap-
THa mMupa. NpUMEHUTENBHO K Mnpasy, 3TO TO, YTO
ABNAETCA [N HOPUCTA aKCMOMATUUHbIM, TO, Haj
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YeM OH MpaKTUYeCKM He 3afymbiBaeTcA. Ho To >ke
camoe CnpaBe4/MBO W AN M0G0 Apyron Hay-
K. HayyHas KapTuvHa mupa (Hanpvmep, KapTuHa
Mupa HblOTOHA) HMKOTAa MOSTHOCTLIO He CcOoBMajaeT
C Teopwei. Mbl nosyyaeM NpefcTaBfieHVe O Hayu-
HOWM KapTWHE MMpa U O CBSA3aHHbIX C HEel npegpac-
CyfiKax nyTem pethrieKCUun, OCMbIC/INBAs €e OHTOJI0-
rMyeckne M FHOCEONOrMYECKMEe OCHOBaHMA. MoxeT
6bITb, A OLWMBAKOCH, HO JINYHO MHE KaXeTCsl, YTO BCe
NPONCXOANT MMEHHO TaK.

CtennH B.C.: Bbl He owmnbaeTecb, aKLEHTUPO-
BaB MAEK KapTWHbI MMpa Kak rNy6uUHHOIo 3HaHWS,
NeXalllero B OCHOBaHUM Hayku. HayuHas kapTuHa
MUpa AeliCTBUTEeNIbHO OnpeAensieT akCMOMaTuKy Te-
OpPEeTMYECKOro paccyxgeHunsi. OHa BBOAUT cUCTEMY
OHTOMOrNYECKMX MPUHLUMNOB, Ha KOTOPble onupa-
HOTCS KOHKPETHbIE Teopun OMNpefeneHHON Hay4HOW
OVCUMNAVHBL. B COBpEMEHHbIX WCCnefoBaHUSAX Mo
MeTOAOMOMMN HayKM YETKO BblfeNleHbl MPU3HaKM,
No KOTOPbIM MPOBOAUTCH AeMapKauuns Mexay Kap-
TUHOM MMpa KakK 0Co6GoM (hOpMOI TeopeTMyeckoro
3HaHUS U KOHKPETHbIMW TEOpUsSMU, pa3BUBatOLLN-
MUCS Ha ee OCHOBe.

BoiiHukaHuc E.A.. CornacHa. W BOT npumep
n3 obnactm npasa. .B. ManbueB 3ameyaeT, 4TO
IOPUCTbI € MPOECCMOHANIbHOM  TOPAOCTbI0  UC-
NOMb3YyKT Takue MOHATUS KakK «MexaHW3M npasBo-
BOrO MbIL/IEHNSI», «MexaHM3M MpPaBOTBOPYECTBa»
M T.N., HO MPU 3TOM He 3a[yMbIBAlOTCH, YTO /HOObIe
MeXaHUCTUYeCKNe MpeacTaBneHnss SABAAOTCH  OT-

paXXeHMeM  KNacCUYecKowr paumoHansHocTu.  To,
Haf, YemM He 3a4yMbIBalOTCH HPUCTbI, CNOCOGHA
ocMbIcANTbL  hunocodus.  Kpmsanmc  Knaccuyeckoim

paunoHasibHOCTM M MOC/eayroLas cMeHa paumo-
HaNIbHOCTM MPEACTaBAAKT COO0M O06LiEHAYUYHYHO U
Jake OOLLEKYNbTYPHYO Npo6nemMy, HO MOWUCK My-
Teli NpPeofoNeHns 3TOro Kpusmca OcyLlecTBasieTcs
MIMEHHO B pamKax hmiocopun.

M ewe ogHO 3amevaHwe. [eACTBUTENbHO, B
caMmoM Hadvane XX B. VIepuHr nucan O MOHSATUIA-
HOM pae 4/1a pUCTOB. VIHTepecHO, 4YTO, XOTA peyb
MAET O KPUTUKE MNO3UTMBM3MA U (Dopmann3ma,
. XapT c coxasnieHMeM MuLLeT, 4YTo JaHHoe acce Me-
pUHra o cux NMop He MepeBefeHO Ha aHrNACKUIA
A3bIK. 3HauuT, XapT MNpU3HaeT, 4YTo MO3UTUBU3M B
YeM-TO 3abny>kgaeTca, a acce VepuHra nokasblBa-
eT TO, YTO cam MO3UTMBM3M MNPOCTO He 3ameyaer.
O yem xe nuwet NepnHr? OH nuLeT 0 TOM, 4YTO B
39TOM 3ameyare/lbHOM pat0 NpPebbIBAlT pPas3/nNyHble
IOPUANYECKNE TMOHATUSA, Takme KaK COOGCTBEHHOCTb
M [06POCOBECTHOCTb, a €eule Te WHCTPYMEHTbI, C
MOMOLLIbIO  KOTOPbIX HOPUCTbI  MaHUMYUPYKOT Mo-
HATUAMKW. HO rnaBHoe — B Apyrom. JJaHHOe MecTo
npeacTaBnseT cobOoi pail TONbKO MOTOMY, YTO BCe
3aK/IH0YEHHbIe B HEM MOHATUA ABNAKOTCA abCcontoT-
HO 4YncTbiMU. OHK CBOBGOAHBLI OT /IHOObLIX HAC/MOEHWI
00bI[IEHHOW YenoBeYECKOM XN3HU. A Bedb B 3TOM-
TO U COCTOUT KPU3UC, UMEHHO B 3TOM 3aK/ltoyaeT-
cA npobnema meTam3anyeckoro Mmpa topucToB.
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BoliHMKaHuc EneHa AHaTonbeBHaA

HKOpuCTbl He BUAAT, YTO UX MUP, MO CYTW, ABNSETCH
MeTam3nyeckum paem. OHM He 3amMeyaloT, YTo B
KaKoi-TO MOMEHT MeTaM3nNUecKUini MUP 3aMeHst-
eT MUp peanbHbI. KcTaTn, MasnbLes, Korga nucan,
YTO Npob6nemMa KIacCMyeckon pavlyoHaIbHOCTU CO-
CTOMT B ee YHMBEPCa/IbHOCTU, UMEHHO 3TO U MMen
B BMAY. Y4eHblli monaran, 4to KOrja paunoHasib-
HOCTb CTpPeMUTCA K abCOMOTHOM YHMBEpCasbHO-
CTW, TEPSETCH ee CBA3b C COLMAIbHOW peasibHOCTbIO
W C HPaBCTBEHHOCTbIO. M03TOMY, MHe KaXeTcsl, YTo
MeTa(M3nNUEeCKMIA OPUANYECKMIA MUP CYLLECTBYET,
0[lHaKO Hesb3s 3abbiBaTb, UTO OH MOABEPXEH M3Me-
HeHusM. [paBO He MOXET CyLLecTBOBaTb 6e3 CTpo-
ro MOHATUIHOM CUCTEMbI, HO 3Ta cUCTEMa MMeeT
NCTOPUYECKOE MPOMCXOXAEHME, KaKne-TO ee asne-
MeHTbl SBAAOTCA OTHOCUTENbHbIMW W  [OMYCKAT
CyLLecTBEHHble Mpeobpa3oBaHus. Ecnv Mbl 3TO Mo-
HUMaeM, TOrAa Bce B MOPSAKe.

W, HakoHel, nocnefHee 3ameyaHue MO MOBOAY
npasa M AMYHOCTU. He gymato, 4YTO B NpaBe MOHSA-
TMEe YeNoBEYECKOW NIMYHOCTU CUMbHO peayumpyeT-
cs. Begp 1 B peanbHOM XM3HWU NIMYHOCTb YenoBeka
HUKOrA4a He pacKpblBaeTCs OLHOBPEMEHHO BO BCEX
ee acrekTtax, B ObITOBOM, NPOECCUOHALHOM nn B
WHbIX Cchepax Mbl CTa/IKMBAEMCA TOMbKO C KaKMMU-
TO KOHKPETHbIMW CTOPOHaMW /IMYHOCTU. TO Xe ca-
MOe MPOUCXOAUT M B MpaBe: CyObLEKT npasa MOHM-
MaeTcs TemM WA WUHbIM 06pa3oM B 3aBMCUMOCTU OT
CUTyaumn, OT TOro, KaKne MMEHHO OTHOLLEHUS pery-
nvpytoTcs. B foKa3aTenbCTBO MOry MPUBECTU UCTO-
pudeckoe mnccnepgosaHve Mapcens Mocca 0 TOM, Kak
NMPOUCXOANIO CTaHOB/IEHWE TMOHATUS  JINYHOCTMU.
YueHbIli NpUXOAUT K BbIBOAY, YTO BMEPBbIE MOHATME
JINYHOCTU chopmMmpoBanock B [ipeBHem Pume, npu-
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TyxBaTynnHa JInaHa AHBapoBHa

YeM He B Ky/bType, a B npase. ViIMeHHO 6narogaps
pasBUTUIO PUMCKOrO Mnpasa C/I0BO persona nocre-
MEHHO YTPaTW/IO CBOe MepBOHaYa/lbHOe 3HayveHue
«MacKa» 1 CTa/lo 0603HaYaThb YesioBeKa Kak NHANBU-
[lyanbHOCTb.

lyceiiHoB A.A.. Cnacub6o, EneHa AHaTosbeBHal
A ¢ yxacom fymato, YTO Mbl MOI/IN 3aroBOPUTLCA U
Bbl Obl HE MONY4YUIN BO3MOXHOCTU BbICTYMUTb, & Mbl
yCnbllWaTtb CTO/b 3aMeyaTenibHyto pedb. JlnaHa AH-
BapoOBHa, Noykanyicral

TyxBatynuHa J1.A.: A acnmpaHT cekTopa Cco-
unanbHol snuctemonorun  VHCTUTyTa  (hrIoco-
thuun. A 6bl xoTena 6bl 06PaATUTLCA eLe K OLHOMY
Tesncy wu3 BbICTynneHns [agmca A6Lynnaesnya,
KOTOpPbIA 3fecb Moka He obcyxaancs. [eno B ToMm,
4yTO Cc(hepa npasBa W, COOTBETCTBEHHO, MpPaBOBefe-
HWS, UHTepPeCcHa He TOJIbKO (uiocodpum npasa, HO
ewe n guiocoum Hayku. Begp MCTOPUKO-METOLO-
JIOrNYecKkas AuHaMuKa nNpaBOBefeHUs, ANHaMUKa
MeTofa WCC/efoBaHUA rMpaBa MokKasaTesibHbl, Mo-
CKOJIbKY OTOOpaXalT 3HauMMble TeHAeHUMW [A1A
COLMOryMaHUTapHOro 3HaHuA B UenoMm. B aToi
CBA3M XOTesiocb Obl 06paTUTL BHMMaHWE Ha BaLl,
Magnc AbaynnaeBnd, Te3UC O TOM, YTO CyBEpPeHU-
TeTy TEOPeTUYeCKOro Mupa MnpaBOBeLEHUA CErof-
HA YrpoXaeT 3KCnaHcusA M3 06/1aCT 3KOHOMUKW.
MHe 6bl XOTenocb 3afaTbCA BOMPOCOM, HACKO/IbKO
nofo6Has 3KCMaHCUSA MOXeT MPefCTaBNsATb Yrposy
npasoBefeHN0? Hanpumep, B pamMKax COBPEMEeH-
HOrMo  MEXAMCUMMNINHAPHOIO HanpasfeHns «law
and economics» (rMpaBoO M 3KOHOMMKA), Y MCTOKOB
KOTOPOro CTOAT npefcTaBUTENN YMKarckom 3Ko-
HOMMWYECKOl LIKOMbI U enbcKoli LWKONbl MNpasa,
Kak pa3 oTcTamBaeTcs Ta MAes, YTO CYLUHOCTb Mpa-
Ba MOXeT ObITb paccMOTpeHa 4epe3 ero (yHKLMO-
Ha/IbHOCTb; MPaBO0 — 3TO MHCTUTYT, KOTOPbLIA Npu-
3BaH MWHUMW3NPOBATb COLMA/IbHbIE U3AEPXKKN (B
TOM 4ucne, U B UX 3KOHOMUYECKOM MW3MEPEHUN).
A NOTOMY OHO He MOXEeT MCC/MefoBaTbCA B pamKax

YKECTKOW  MO3UTUBMCTCKOM  OpUCMpyAeHuun, a
[O/MKHO CTaTb MNPEAMETOM  MEXAUCLMMINHAPHBLIX
nccnefoBaHUi. B uyacTHOCTW, peyb MAeT O MeTo-
[IONTIOTMYECKOM Ananore Mexzay npaBoBeAeHEM U
3KOHOMMYECKOW Teopueii.

B 2016 r. cnyynnocb OYeHb penKoe fAB/JEHVE B
POCCUNCKOM  WMHTENNEKTYa/lbHOM  NPOCTPaHCTBE:
KHMUra OJHOI0 W3 KPYMHEMWMX HbIHE XXMUBYLLUX
TeopeTnkoB «law and economics», cyfbu amepu-
KaHCKOro anesnsunmoHHoro cyga smgo Kanabpe-
31 «bypayulee npasa U 3KOHOMUKW» BbILIa Ha pyc-
CKOM $i3blKe B OAWH FOf C OPUTrMHa/IbHOMN BepCUEN,
n3gaHHoii B WMene. lMpumeyaTensHo, uTo Kana-
6pe3n — TeopeTMK MnpaBa, 06nafaloLnii BbICOKON
dmnocohckoli  KynbTypoii. A NOTOMY aHan3u-
pyemblii TpeHf Ha COMMKEHWE 3KOHOMWYECKOM U
npaBoBOli TeopuMM OCMbICAsieTCS UM € hunocod-
CKO-MEeTOL0M0rnyeckor nosuvumn. OH  0603HauunN
npo6nemy, ykasas, UTO MpaBOBEAeHME MLLIET TOUKY
oMnopbl B APYrMxX COUMabHbIX AUCLMUMNIMHAX, MO-
TOMY YTO HayKa O npaBe [0 HEKOTOPOW CTeneHu pa-
304apoBasiacb B (usocopun. ITO pasoyapoBaHue
HabngaeTcs elle ¢ nepBoit TpeTm XX B. — C Tex
nop, Korga BblatowWwmMiica aBCTPUIACKNI NpaBoOBe,
. Kenb3eH, nbiTasCb OTMexeBaTbCA OT (PUIOCO-
1M 1 co3[aTb YUCTOE YUYeHWe O MpaBe B >KECTKUX
OVCUMNAVHAPHBIX  pamMKax HpUANYECKON  HayKWu,
[lOKasblBa/l, 4TO Yy HOPUCMIPYAEHLMM €eCTb pecypc
ons MeTOZ0/0rMYecKom CamMOoCTOSITE/IbHOCTMW.
MpaBga, elwe npu XM3HU Kenb3eHa KPUTUKOBaIU
3a OrpaHMYeHHOCTb MpPEeAsIOKEHHOro MM  MeToja.
McTopusa 3amagHon Tpaguvuuu MpaBoBbIX YYeHWUi
XX B. MOKa3blBaeT, 4YTO Aa/ibHeliLllne MOUCKU Oc-
HOBaHWIA NpPaBOBOli TeopuMWM  XapaKTEPU30Ba/IUCb
obpalleHnemM W K COLMOMOTUKM, U K TMCUXON0rmm
(Hanpumep, B pamkax CKaHAWHABCKOrO MNpaBOBOro
peannsmMa), U K Haubonee 6MM3KOM ob6racTm — K
NONNTUYECKOW Teopun. TO eCTb MpoBasibl, O6Ha-
pYy>XeHHble B (hOPMa/IMCTCKMX Moaxodax K npasy (B
YaCTHOCTW, B KOHUenuuu Kenb3eHa), BbIHYXAanm
TEOPETMKOB K [Ja/lbHEeMLWNUM MOMCKaM  BO3MOX-
HOCTell [Ans  NPOAYKTUBHOIO  METOA0M0rMYecKo-
ro guanora. A nortomy, Faguc A6aynnaesund, Ball
Teanc, 0 TOM, YTO MPaBOBOMY CyBepeHUTETY (B
[laHHOM cny4ae, peyb O METOAO/IONMYECKOM CyBe-
PEHNTETE) YrpoXaeT 3KOHOMMUYecKas 3KChnaHcus
(KOTOPYD MOXHO MOHWMaTb KakK MPOHWKHOBEHME
O0OBSACHUTENbHbLIX MOAENen, CBOWCTBEHHbIX 3KO-
HOMMKe, B 06/1aCTb OOBACHEHUS MPUPOLbI MpaBo-
OTHOLLEHWIA), HABOAUT Ha MbIC/Ib O TOM, HACKO/b-
KO 3TOT CyBEpeHUTET BOOOLLE BaXHO OXPaHATb.
MoXeT 6bITb, C/IOXXHOCTb COLMANIbHOrO (heHOoMeHa
npasa B TOM, YTO 3TO TaKOW WHCTPYMEHT, KOTOPbIiA
CyLLeCcTBYeT NS PeLleHUs COBepLUEHHO (aHTacTu-
YEeCKOM 3aflayM — pPeryinpoBaHns 4pe3BblyaiiHo
MHOr006pasHbIX W C/OXHbIX COLMANbHbIX OTHO-
LWeHW, pa3HbIX MO NpUpofe U NposiBeHnsam. Mo-
XKET OblTb, CaMa C/OXKHOCTb (peHOMeHa TpebyeT
CNO>XKHOCTUW MeTO/a ero aHanm3a? M ata crnox-
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3axapoB AnekcaHap Bragumuposuy

HOCTb, KaK MOKa3blBaeT psAfL 3MM3040B B UCTOPUN
TEOPETMYECKUX WCKaHWA B MpaBOBEAEHUN, MOXET
6bITb [OCTUIHYTa TONILKO 6narogapsi MeXpucum-
NAVNHapHOMY B3auUMOJENCTBMIO. B Takom cryuae,
BEPOSITHO, W POCCUIACKOMY MNpPaBOBeAEHMUIO CTO-
nno 6bl BOCMPUHATL (C AO/MKHOM  KPUTUYECKOWA
AncTaHumK, pasymeeTcs) 0603HayeHHble MeTo-
ponorunyeckme BesHUA? MoXeT ObiTb, B HUX ECTb
HEKOe KOHCTPYKTMBHOE OCHOBaHMe, KOTOpOe Cro-
cobcTByeT 6onee  pa3HOCTOPOHHEMY  MOHUMaHWUKO
npupogbl npasa, HeOO6XOAUMMOMY, B TOM 4uc/e W”
LN pelleHns NPUKNagHbIX HPUANYECKUX 3afay?
Mo>keT 6bITb, CTPEM/IEHME K TEPMETUYHOCTU Teo-
pun, K NPeaMETHOW M MeTOAO0/0MMYECKOr camo-
M30/1AUMN — 3TO MEePEeXUTOK MPOLLIOro, OT KOTO-
poro faBHO ropa OTKa3aTbcsA? bosblioe cnacmbo
3a BHMMaHue!

lyceiiHoB A.A.. Cnacmb6o! naBHbIli 4enoBek B
MockoBcko-IeTepbyprckoMm  unocohckom  Kiy6e,
KOTOPbI SBMSETCA OAHUM U3 yUPeanUTENen 1 XpaHu-
Teneii MeXAUCUMNANHAPHOIO LeHTpa dunocohumn
npasa — AnekcaHap Bragnmmposuy 3axapos.

3axapoB A.B. — {1 He cuneH 3aecb B 3TON ayan-
TOpWUK, B KOTOPOIA cobpanncb npaBoBeabl U hUI0Cco-
(bl. Y MeHsi ocobas KaTeropus: A He OTHOLIYCb HU K
ropucTam, HO MpeaCcTaB/sal0 06LLECTBO, MOXET ObITb
B 60siee y3KOM CMbIC/le, [e/10BOro cooblectsa. Y Hac
ecTb KoHCTUTYLMA, NyCTb OHA U He COBEpLUEHHaS,
KakK 1 BCe TBOPEHMUA PYK YesloBeYeCKuX, HO ecnin Obl,
MHe TaK KaXXeTCsl, Mbl XXM/ Obl XOTA Gbl M0 3TOWN He-
coBepLUeHHOM KOHCTUTYLMKW, Halwn Aena, Kak roBo-
pAT, 6blIM 661 Match better n 3HauYUTENBHO NyyLle.
A KOHCTUTYUUIO [EACTBUTENBHO MOXHO W HY)XXHO
COBepLUeHCTBOBaTL. /1 Bbl 3HaeTe, A HeflaBHO C yaMB-
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NIEHVEeM Y3Ha/l, YTO MPOBENN WCC/ef0BaHWe, 3HaeTe
Ha Kakyl TemMy — KOHCTUTYUMS W PEenurnosHble
LueHHocTn. W1 Tam wuccnegosartesnb Aaxke MoacyuTan,
B KakKmX B KOHCTUTYLIMAX CKOJIbKO pa3 yrnoTpebsser-
cs cnoso bor. {1 He NpoBepsia, HO B Hawelr KoHcTu-
TyumMn — HU pasy. PekopAcMeHbl Mo YNOMWUHAHUIO
Bora B KoHCTUTYUuW BpoAe rpekn. Ha BTOpom me-
CTe — upaHubl. [10TOM nocne 3TOro psf eBponeit-
CKMX CTpaH — Mo ABa Tpu pa3a. M B JaHHOM criyyae
Beb Y Hac Xe eCTb 60/bLIas Tema, Mbl €€ YXXe Mof-
HANM — 6uKbGNecKMe OCHOBbI unocoun npasa.
f MpocTo ecnn MHTepPecHO OYKBa/bHO [Be LuMTaThl
N3 ABYX KOHCTUTYLMIA MOry BaM ceiivac NMpuBecTw,
N MOTOM CKaXy, B Yem CyTb MpeasioxxeHus. Hanpu-
mep, KoHcTuTyums Lleeliuapum HauMHaeTca Tak:
«Bo nms Bcemoryuero bora wBeLapckmii Hapog m
KaHTOHbI, YyBCTBYA OTBETCTBEHHOCTb Mepes Tsope-
HueM...». Kpacmoe Hayano. KoHctutyuus lepma-
Hun: «Co3HaBaa CBOK OTBETCTBEHHOCTb nepen bBo-
rom n moabmu...». KoHcTuTtyuma Monbwmn: «OuyLias
OTBETCTBEHHOCTbL Mepef borom n nepen co6CcTBeH-
HOWM COBECTbLHO...». [lae He 3Hal, Kyda Aasblie, HO
BOT nocrnefHee — KoHctutyums Ipeumun: «Bo nmsa
CBATOM eAMHOCYLUHOM HepasAenbHoM  Tpouupl...».
B obuem, Ham ecTb Kyga cTpeMmutcs m KOHCTUTYUmMio
Hallly TOXe MOXHO COBEpPLLEHCTBOBATD.

lyceiiHoB A.A. — Torga yx ny4iue HaobopoT
OPUTMHA/IBHOCTb CBOHO COXPaHWUTb.
3axapos A.B. — Bo3moxHO. Ho A 6bl xoTen

CKa3aTb BOT O YeM. Mbl XXVMBEM Ha OYepesHOM MUCTO-
pUYecKOM 6OMbLUOM MepenyTbe M He MOXEM Orpe-
LennTcsa BCce-TakM Kak HaM >XUTb, Kakyl copmy-
NMpoBaTb  COLMaNbHO-3KOHOMUYECKYID — MOfefb
pa3BuTUA. Befb HWKTO He OyaeT cnopuTb, 4TO Y
Hac HeT Mnoka coLuManbHO-3KOHOMUYECKON Mogenm
pa3BuTMA. Mbl aBTOMaTMUeCKM WCNOMb3yeM HeKme
3M1eMEHTbI PbIHOYHOM 3KOHOMMKM, TaK KakK cuunTa-
eM MOMe3HbIM N HYXXHbIM B 3aBUCMMOCTM OT TOrO,
KTO HaxofuTCs BBEPXY WAW BHU3Y, HO He 6onee
TOro. A Mofenn Kak TakoBOW, KOTopas Gblia apTu-
KynnpoBaHa — ee HeT. W BTopas Hawa npobnema
Mbl HUKaK HE MOXXEM OMpefennTCA Kak Ham Jydlle
B3aMMOJENCTBOBaTb C BHeLWHUM mupom. Ho, cna-
Ba bory, ToBapuwm B nocnefHem nocnaHWu mnpe-
3UAEHT cKasan: «Mbl He MLeM BparoB, HaM HY>XHbI
py3bsi». MHe KaxeTcs 3TO MpOCTO PYKOBOACTBO
K pgenctBuio. 3pecb unocoms npaBa Morna Obl
CbirpaTb CBOK POSb, BOMPOC TO/bKO Kak. Bce, uTo
cerofiHa 34ecb Mpo3By4asio M MPO3BYYasi0 Ha Ha-
wel npegblayliein BcTpede (hUI0COGOB M HOPUCTOB
MMeeT Ype3BblUaliHO BaXKHOE 3HauyeHWe Ana CyabObl
CcTpaHbl. TObKO Mano KTo 06 3TOoM 3HaeT. Korga
cnywan BbICTYNnaloWmMx B OYepedHONr pa3 nocTasun
cebe BOMPOC: KaK [OHeCTM NycTb AaXKe U He A0 Ln-
POKOM 06LecTBEHHOCTH, HO A0 design makers cka-
311 Obl Y HUX, @ Y Hac Obl cKasan [0 NPUHUMA-
IOLMX peLleHne, BCe-TakM BaXHOCTb 3TOW TeMbl U
BO3MOXHOCTb CMCTEMHOFO MOAX04a MMEHHO K n-
nocoun npaea AN5 BCe-TakM B JasibHelLIeM ynyy-
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LWEHMA CUTyaUMU BHYTPWU CTpaHbl N ON151 YCTPOEHUA
HOBOW CUCTEMbI KOMMYHMKauun B mupe. Motomy
4YTO Mbl BAPYr Haya/iu nocnefHwe fsa roga camo-
M30/1MpoBaThCA. [lpuyemMm Mbl HE HaCTO/IbKO Camo-
M30/IMPYEMCH Jaxe, Kak camu cebe 3TO MpescTas-
NileM 1 0CO6eHHO Macc-mefma. BoT HekoTopble ro-
BOPAT: KakK e Tak, BAPYr BCe ONATb Hac He NobAT. A
rOBOPIO — MEeHbLLe CMOTPUTE AWK U He Bce Byaer
Tak MNaoxo. Bce XKMBYT CBOEM >XM3HbK. Ham Hy>XHO
camuM npegnaratb TeMbl AN pa3mbllieHns. OHM
eCcTb, Hac 6GecnoKoAT AeliCTBUTEIbHO MHOMO BeLLM,
KOTOpble MPOUCXOAAT — CerofHs OHW TOXe YmMo-
MUHa/IUCb (OTHOLUEHWe K LEHHOCTSIM, OTHOLLEHMe
K CeMbe KaK K 0e3yCnoBHOWM LEHHOCTU U TaK fja-
nee). CerogHsa ToXe 6blJI0 NMPOU3HECEHO, YTO MPaBo
KBMHT3CCEHLMA CamOro BaXKHOIO B XXW3HW YesioBe-
Ka M 4enoseyecTBa — 3TO cBOGOAA W crnpasenn-
BOCTb. [lOHATMA TpyAHOOMpPeAeNnMble, WMENOLLME
WMPOKNIA Anana3oH. O6 3TUX MOHATUAX CropuT
[0 CUX MOop BCe MPOrpeccMBHOE U HeMpPOrpeccuB-
HOe 4esioBeYveCTBO. 3HAUYUT, B YeM MOXeT ObITb CyTb
npeanoxeHua? B 3tom rogy co3gaH HaKOHELL-TO
CoBeT Mo CcTpaTern4yeckoMy pasBUTUIO CTPaHbl BO
rnase c npesugeHtom. OcHoBHaa 3agadva aToro Co-
BETA, EC/IN NCXOANTb U3 MOJMOXKEHUA — 3TO MOAIO-
TOBKa NPeLIOKEHNA ANs Npe3ujeHTa A1s pas3su-
Tns ctpaHbl. C y4eToM TOro, YTO Mbl cObupaemcsa B
OYeHb MpeACTaBUTENbHOM He TOMbKO B Mpodieccno-
Ha/IbHOM HO M B HaUVOHa/IbHOM OTHOLLUEHUWN ayfu-
TOpUK. Y Hac WHCTUTYTbl MpaBOBble MpeAcTas/e-
Hbl, KOHCTUTYLUMOHHOW cyf, reHepasibHas MpPOKy-
paTypa, Befywwue duiocodbl. Hafo noaroToBUTb
CUCTEMHbIE TMPeL/IOKEHUSA, CBA3aHHble C cTpare-
rMYecKUM W3MEHEHWEM OTHOLUEHWE K unocohunmn
npasa. Noyemy? NMOTOMYy 4YTO Mbl HEO4HOKPATHO rO-
BOPW/IN, YTO HaM HY>XHbl HOBble y4YeGHUKMK, HOBble
KYPCbl, HOBOE OTHOLUeHWe. HaM Hy>XHbl HOpPUCTbI U
aAMUHUCTPATOPBI, Hawm Oyayline PYKOBOAUTENN,
KOTOpble celivac, elle Ha CTYAEHYECKUX CKaMbsX,
nocTurarT rnybmuHbl guiocodum npasa. Ana aToro
HY>XHbl CUCTEMHbIe ycunusa. Bonpoc B TOM, MOryT
JIN VIHCTUTYTbl 00beVHUTL CBOW YCUINA — C Yua-
CTUeM, KCTaTu, FeHepasibHOM MpOoKypaTypbl — MNoA-
rOTOBUTb HEKMe MNPEeSSIOKEHUS CUCTEMHOrO CBOM-
CTBa COBETA MO CTpaTernyeckomy pasBuUTUIO, VMEA
B BUAY W BHYTPEHHIOK COAEpXKaTeslbHyt0 CTOPOHY
(yem MOXeT ObITb MonesHa unocopums npasa), U
NS BbICTpaMBaHWS BHELUHWX KOMMYHMKauwii. BoT
MOXXET ObITb Ha 3Ty TeMy MoAymaTtb: Kak LOHeCTU [0
CoBeTa M0 pasBUTUIO U L0 LUMPOKOW 06LLEeCTBEHHO-
CTW BCe Te MbIC/IN, KOTOPble CErO4HA W HE TOJMbKO
CeroAHs 6bINn BbICKa3aHbI.

lyceiiHoB A.A. — XopoLuo, cnacnbo 60bLUOoE.
Cepreli JTbBOBMY, NOXasyiicTa.

Umxkkos C.J1. — BTopas NO0MOBMHA Hallel
[OMCKYCCMM BO MHOFOM CKOHLEHTpMpoBasiacb Ha
BOMpOCax METAaTEOPETMYECKOTO YPOBHA  MO3Ha-
HUA BHYTPEHHero efuHCTBa (heHOMeHa Mpasa W
IOPUCNIPYLEHLMN KaK HayKu. 3TO eAWHCTBO 6blno

00603HayYeHO KaK «opuanyveckuii mmp». Cama npo-
rpaMMa  MeXAMCLMNINHAPHOIO nccnefoBaHUs
HOPUAMYECKOrO MUpa MNpeAcTaBnseTcs BecbMa WH-
TEPECHOW N MepCrneKkTUBHOM. MOXHO /i1 B pamKax
3TOM OOWMPHOM NporpaMMbl HalTW MecTo Ans
CO6CTBEHHO  (DMNIOCOGCKOro  UCC/ef0BaHUA  OpU-
[M4YecKoro mmpa npu TOM, YTO C MPaBOBOW peasib-
HOCTbIO (husiocopusa Kak OyAaTO MPOCTO HE MOXKET
VMeTb Jena: Hee NS 3TOro HeT CreLuasibHOro Ha-
YUYHOrO annapaTa, HeT W FNaBHoro — NpsmMoli npak-
TUYeCKol paboTbl C 3TOM peanbHOCTLIO. HO Bce e,
KaK 3TO HW MOKaXKeTCs CTPaHHbIM, MMEHHO 3Ta pe-
aNbHOCTb M ee OCMbIC/IEHME Bcerga Obiv npegme-
TOM thmnnocogmm npasa.

B 3TOM OTHOLUEHWWN MHTEpecHa uccneaoBaTesb-
ckaa nporpamma [erens, msnoxeHHas vm B [pe-
ancnosun K ero «®unocopum npasa». MNporpamma
npefenbHO KOHCepBaTMBHas MO CBOeR cyTu. UHTe-
pecHo, YTO UMeHHO B 3TOM [pefucnoBMM K CBOEMY
r1aBHOMY  (PM/10COCKO-NPaBOBOMY  MPOU3BELEHNIO
OH (hopMynMpyeT psifg, NOMOXEHWU, KOTOpble Xapak-
TEPU3YIOT €ro MCCnefoBaTeNlbCkyto nporpammy. Mol
NMOMHWM ee rnaBHbIl Te3nc: «UTo pasymMHo, TO Aei-
CTBUTENbHO; M YTO [JeNCTBUTENbHO, TO pasymMHO».
Becbma npumMeyaTesibHO, YTO MMEHHO B [pegucro-
BUN K (PUIOCOCKO-NPaBoOBOMY TpyAy OH cuuTaeT
HY>XHbIM BbICKa3aTbCA U B LE/IOM O (DUI0COUN Kak
«BPEMEHW, MOCTUFHYTOM B MbIC/IN», 3[€Cb Xe Mbl
BCTPEYaeM ero yTBepXAeHusi, 0 TOM, coBa MuHepBbI
HauyMHaeT CBOW MOMET MWLb C HACTYMEHNeM Cyme-
peK 1 TONbKO Torga gpuiocous HauMHaeT puUCoBaTb
CBOEW cepoii Kpackoir no cepomy. Mo erento, 3aga-
Ya unocoum npaBa 3ak/O4HaeTCcs B MOCTVDKEHUMN
pa3yMHOCTW Cyllero, TO eCTb MO3UTMBHOrO Mpasa
M rocyfapcTsa, Kak OHW ecTb B [elCTBUTENbHOCTU.
B ero ®unocomun npasa Mbl, NO3TOMY, MOCTOSAHHO
BCTPEYaeM KpaliHe pa3fpaXeHHOe OTHOLIeHne K
npaBoBbIM  TEOPUSAM, KPUTUYECKN OLEHMBAIOLLMX
Ha/IM4yHOe MpaBo W rocyAapcTBo, KakK K HEKOeMy He-
LOMbICNNIO.

Mporpamma KaHTa, Mbl Tak ee YC/I0BHO Ha30BEM,
NPUHLNNNATLHO MHas C AOBOMbHO CUJbHBIM KPUTK-
YeCKMM 3/1EMEHTOM. 3TO OYeHb XOPOLLO BUAHO MO-
XeT ObITb JaXXe He CTOMbKO y camoro KaHTa, cKosb-
KO Yy ero npogoskatenei n 8 l'epmaHmin n B Poccum.
B ocHOBe 3TOl MporpamMmMbl He CTO/IbKO MOUCK pas-
yMa B CYLIEM, CKO/IbKO MOCTOSIHHOE COM3MepeHue
CyLLero ¢ Ao/MKHbIM B npase. NpaBo paccmaTpuBaeT-
CA He TO/MIbKO camo Mo cebe, HO 06A3aTeNIbHO CTaBUT-
cs B 00fee LWMPOKNIA KOHTEKCT 3TUKO-COLMabHbIX
npo6sem. Moatomy npobsieMbl B3aMMOCBA3M MpaBa
1N HPaBCTBEHHOCTM, BHELUHEM N BHYTPEHHE CBOGO-
[bl, @ Takke BOMPOCbl paBeHCTBa CNpaBef/IMBOCTYU
He BbIHOCATCS 3a CKOOKW. B OCHOBe Takol nporpam-
Mbl NIEXWUT Ta AN MHAasA BEPCUS COLManbHOM aHTpo-
Nonornun UM MeTausnkKn AMYHOCTU. K 3T NMHUK,
KCTaTh, OTHOCUTCA U MeTpaxnLKnii, 0 KOTOPOM ce-
FOZHSA Y>Ke BCMOMUHA/N.

OTBeyass Ha 3amMevaHwe BaneHTUHbI BuMKTO-
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POBHbI O TOM, YTO Npob6siema BHYTPeHHel cBOOOAbI
BbIXOAUT 3a paMKW MNpPaBoBOM MpobnemaTuKn, s 6bl
XOTesfl cKa3aTb BOT 4TO. B npuHuune, 8 C 3TUM yT-
BEPXKAEeHMEM Obl cornacuics, B TOM MJjaHe, 4To B
pamkax /nMbepTapHO-IOPUAMYECKOrO TUMa Mpaso-
NMOHUMaHKWA, NMPaBO He MOXET COBEPLUUTb 3KCMaH-
CuMn B cthepy BHYTPEHHE CcBOGOAbI, HO, K COXane-
HUIO, eCTb W [pyrve TWMbl MPaBONOHUMaHUA, A1
KOTOPbIX 3TOW NPO6/eMbl MPOCTO HET, MOCKO/bKY
BHYTpPEHHel cBO6OAbI B MPUHLMMNE HE CyLLeCTBYeT.
BCNOMHMM OMATb-TakM  BbICKa3blBaHWe MpeKpac-
HOro pncTa U 3aMeyaTeslbHOro 4esioeka [abpu-
ana LWepweHeBnya (M 37O 5 roBopro 6e3 MPOHUK) O
3Be3HOM He6e W HPaBCTBEHHOM 3aKOHe. JTOT Tun
NpaBoMoOHMMaHUSA, eCNN BCMIOMHUTL UAEN XPUCTU-
aHa Bonb(a, He TONbLKO [LOMNYCKAaeT MpaBOBOE pery-
NIPOBaHME HPaBCTBEHHOM cchepbl, HO U 006A3biBaeT
K 3TOMy rocyapcrso.

M ewe. Ecnu cama npaBoBad Hayka W MOXET
pefyuMpoBaTb PaBEHCTBO K MPaBOBOMY pPaBEHCTBY,
a Ccrnpasef/IMBOCTU K 3aKOHHOCTW, TO BPAA /U 3TO
MOXET ObITb TOYKOW 3peHua dunocoun npasa.
BCMOMHUM B CBA3M C 3TUM KPUTUKY YNYEPUHCKOMN
KOHLENUUM NpaBoBOro paseHCTBa HOBropoALeBbIM.
KpnTunka ata Benacb He CTO/IbKO C TOYKWU 3PeHUs Co-
LUManbHOM hrnocopum, CKObKO WUMEHHO C TOYKMU
3peHus unocodum npasa.

dunnocohma npasa UCMNOMb3yeT pasHble Ucche-
[loBaTe/Ib,CKMe MporpaMmMbl, a He TOJIbKO Te, 4YTo A
YCNOBHO cBA3a/1 € lerenem mn KaHTom. Kaxkgas u3
HUX YXOO4UT Br/ly6b BEKOB, [a W CerogHa o6e OHu
LUMPOKO MpefCcTaB/ieHbl, MOCKO/IbKY BbIpaXkatoT cam
TN hrmnocockoii paboTbl. B 31Ol cBA3M 5 6bl NOA-
Jepxxan EneHy AHaTOMbEBHY BOT B KakoM [/laHe.
dunnocohmsa NMeeT Aefio C MbIC/bO, UMEHHO ee OHa
pa3smBaeT. Ho Kak oHa 370 fenaeTt? OHa Befib HE MO-
YKET HEenocpefCTBEHHO Pa3BMBaTb TY UM UHYKO KOH-
KPETHYIO HayKy, & KOrfa oHa 3TO NbITaeTcsa Aenatb,
TO CTAHOBUTCH OOBLEKTOM CrpaBef/IMBbIX HAaCcMeLlek.
BcnomHum amcceptauuto erena «O6 opbuTax nna-
HeT», KOTopas M CerofHs MpuUBOAWTCA B KauyecTse
oTpULATENIBHOrO NpUMepa.

Ha camom pene dwmnocouns fenaet OfHy He-
60/1bLUYI0, HO OYeHb BaXXHYHO BeLLlb — OHa pacLunps-
€T rOpPU30HTBI MbILLEHWUS, MOCKOMbKY Mpobremartu-
3MpYyeT OYeBMIHOE 1 [OCTOBepHOe. To, YTO OYeBUS-
HO, TO CTaHOBUTCA OTMNPaBHOW TOYKOW MO3UTMBHO-
r0 MbILW/IEHMA W MO CYTU HE MbLIC/IUTCH, BO BCAKOM
CNyvyae He CTaHOBUTCA MpPeaMEeTOM MO3UTUBHOIO
MblWwAeHns. loTpsacatowmii  nNporpecc  NpaBOBOWA
MbicAn oT Tyro Ipoumsa go KaHTa, KOTOpbIA Mbl CO
CTyfeHTamKn pa3bupaem B Hallem Kype «punocohunm
npasa», 6bl/1 BO MHOrOM CBSi3aH MMEHHO C aHa/IM30M
nNpUpPoAbl CBO6GOAbLI YesloBeKa, MMEHHO CaMOOYeBU/-
HOCTb CBOGOAbI 1 ee onpefeneHnin Ans O4HOro Mbic-
NNTeNs CTaHOBUTCHA MNpobnemor ANs ChnefyroLLero.
dunnocohms B 3TOM CMbIC/IE He CTO/IbKO Pa3BUBaET
NO3UTUBHOE TMpPaBo, CKOJIbKO YKpennseT dyHAa-
MEHT camoli NPaBOBOI MbICAM WU NPU 3TOM pacLn-

« Russian journal of legal studies. 2017 + Ne 1 (10)

psieT cchepy BO3MOXHOFO MPUMEHEHWUS 3TOM MbIC/N.
KctaTtu, cerogHsa aTy paboTy Mbl MOr/v Habnohatb
B AMCKYCCUM MO MOBOJY «HOPUANYECKON KapTUHbI
MUpa»: KakK npobrnemaTmsmMpyeTcs 3TO MOHATME, Kak
pacKpbIBalOTCS HOBble BO3MOXHOCTU A1 OCMbIC/e-
HUA W UCCnefoBaHWA 3TOro (eHoMeHa. MHe e B
3TOW CBA3WM NpPeACTaBMSETCA WHTEPEecHO npobie-
Ma OorpefenieHHOro napainenuamMa (a MoxeT ObiTb
W CyLeCTBEHHOW B3aMMOCBS3MN) MeXAy pasBUTUEM
MOpa/IbHOr0 PensiTUBM3Ma U paclumpeHreM cdepbl
NPMMEHEHWA MpaBa B Hallei >XWU3HW. MNonarato, TyT
€CTb 0 YeM MOAYMaTb.

lyceiiHoB A.A. — Cnacub6o 60nblioe. Mbl 3a-
BEpLUaeM, M KaK MHe KaXeTCs B BbiICLUe CTemneHu
MHTEepecHass CcocTosnach AMCKyccusi. PaspewwmnTe wu
MHe MOj, KOHel, cfenaTb HECKO/IbKO 3ameyaHwui B
thopme pennuk. Vx 6yget Tpw.

Mpexxae Bcero, Apa CoBa OTHOCUTENIbHO CTaTy-
ca cumnocomn npasa. Punocohus npaesa He CBO-
ONTCS K MeTOAO0M0rMYeckMM npobriemam npaBoBOWA
HayKun 1, BbITb MOXET, [jaXXe BOBCE He BK/IOYaeT WX
B CBOe cofep)xaHue (OHW OTHOCATCA CKOpee K Be-
pomcTBy mnocomm  Haykm). OHa npeacTaBnsieT
coboii 06nacTb camoil hnnocomn, MMEKLLYIO CBO-
MM NpeamMeToM MpaBO KaK OCOObIA acmekT obLie-
CTBEHHOro ObITMA YesioBeka. B aTom cmbicne duo-
cohmio MpaBa MOXHO COMOCTaBUTb C 3CTETMKOM Kak
tdmnocomen MCKycCTBa, 3TUKOM Kak dmnocodmeit
Mopasii, unocogumeli  penurnn,  NOANTUYECKOW
tdunocomen. Bompoc I3TOT He SABNSETCH YMUCTO
CXONAaCTUYECKUM, LIKOMbHbIM. OH KMeeT npsMoe
OTHOLLEHME K MOHMMaHWIO cogep>kaHusa (npobne-
MaTUKN, TemaTMYecKoro nons) unocopum npasa
M ee HasHayeHUs. Kak cumnocopckas gucumnianHa
OHa paccMaTpuBaeT, Npexae BCero, BONPOChI, KOTO-
pble KacalTcs He NpaBOBefOB, He MPOJecCUOHasb-
HbIX IOPUCTOB, a OOLLECTBO B LIE/IOM, BCEX /tOfel,
NMOCKO/IbKY OHW BKJ/IIOYEHbI B CUCTEMY MPABOBbIX
OTHOLLEHW. 3To, A Obl CKasan, He Teopus npasa,
a KpuTmMka npasa. ®unocoduio MHTepecyeT uaes
npaea, ero OHTOMOrNYecKMe, T[HOCEOIOrMYeCcKme
M aHTPOMONOrMYeCKMe OCHOBaHWUS, He Ha/lnyHble
npaBsoBble peasinu, a TO, KAK OHO BO3MOXHO. Ee 3a-
[laya 3aK/IlyvaeTcs He CTOMbKO B 0OCAYXMBaHUN ©
YKpenieHnn npasa, CKO/bKO B TOM, 4YTOObI 3aliu-
TUTb Ntofel OT BO3MOXHbIX 3/10ynoTpebneHnin npa-
BOM, OT ero gedopmauuii. Ecnu ans topucTta 3akoH
eCTb 3aKOH, W, Kak TrnacuT M3BECTHOE W3peyeHue,
CnpaBef/IMBOCTb [0O/MKHA BOCTOPXECTBOBATb, AaXe
€c/i NorvbHeT mup, To GUIOCOd He roToB OTAATb
MUp (6bITUE), OH CTOUT Ha ero CTpake M MMEeHHO
B 3TOM MaKCMMa/lbHO LUMPOKOM MepcrneKkTnBe CMO-
TPUT Ha npaBo, OMpaBAaHMe KOTOPOro He B HeM
camMoM, a B ero HeobxoAMMOCTM A1 OCMbIC/IEHHO-
ro 1 pasymMHOro0 Yesl0BEYECKOro CyLLecTBOBaHUS.
B 0TeuYecTBEHHOW MbICAN Takoe MOHMMaHWe, Ha
MOW B3rnsg, 060CHOBbIBaeTcA B Tpygax B.C. Hepce-
caHua n C.C. AnekceeBa, KOTOpble MPU BCEX UMELD-
LLMXCA MeXAYy HUMW pa3nuuusx, eAuHbl B TOM, 4TO
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npaBo eCTb ObITME CBOOOAbI, UTO OHa Byay4n mMepoi
(«MaTemaTMKOM» MO 06pa3HOMY BblpaxXeHUo Hep-
cecsiHLa) cBO6ObI, camMa U3MepsieTCcs CBOOOA0M.

Ecnu 8 npaBuibHO NoHMMato, hmnocopms npa-
Ba B TOM BWAe, B KaKOM OHa MPUCYTCTBYeT B OT-
€4YEeCTBEHHOM  y4ebHO-MCCNefoBaTe/IbCKOM  Mpak-
TVKe NOCNefHUX [ecATUNeTU 1 NpeacTaBreHa,
no KpaiiHel Mepe, OAHMM >XYpPHa/IOM W 60JbLINM
KONMMYecTBOM (CBbilwe [ecATN) 0606LWarLLnX KHUT
(MoHorpacuii, y4e6HUKOB W KypcOB NeKLMiA) Mo
TakUM Ha3BaHWEM, BXOAWUT CKOpPee B KOPMyc topu-
ONYeCKMX Hayk, yeMm dumnocockmx. Bonpoc o ¢m-
nocoum npaea Kak 4acTu (hMI0COPCKOro 3HaHUS,
Kak OHa npefctasfeHa, Hanpumep, y KaHTta («Me-
Tam3mMka HpaBCTBEHHOCTU»), [erens («Punioco-
(hmnsa npaBa»), a ecnm 6paTtb aBTOPOB HALLEro Bpe-
MeHW, y B.B. BubuxmnHa («BeefeHue B tumnocodmio
npasa»), 3.HO. ConoBbeBa («KaTeropuyeckuii nm-
nepaTmsB HPaBCTBEHHOCTW W MpaBa»), U KaK 4acTu
NnpaBoBOl TEOPUM HYX[AeTca B CreuuasbHOM UC-
cnefoBaHUN U 06CyXaeHUW. MOXeT ObITb, UX Clle-
foBasio 6bl faxe Ha3BaTb MO Pa3HOMY; K MpUMepy,
OCTaBMB 3a OAHOM 4YacTb Has3BaHMe mnocohmn
npa.a, APYryt 4actb MOXHO Obl10 6bl 0603HaYNTH
MHaye, YTo-HMOBYAb TMMa AUKEONOTUN.

Cnefylollan penvka KacaeTcA MoCTaB/IEHHOro
Magmncom AbpynnaeBnyeM BoMnpoca O MPOTUMBOPEYMN
MeXZy MOHATHLIM W MeTOLOSIOTMYECKN 3aKOHHbIM
NoAXo40OM K MnpaBam YesloBeKa Kak K 6e3yC/I0BHbIM,
abCoOMIOTHBLIM LEHHOCTAM M TeM (aKToM, 4YTO Ha
NnpaKTUKe Takoe MOHWMaHWe Bbl/IBAETCA HePeaKo
B HEMPUEM/IEMbIA HOPMATUBHbLIA TOTa/IUTapu3M
€BPOMOLEHTPUCTCKOro TosIKa. A Obl CKasasl, yTo B
3TOM CWJIJIOTU3ME BbIBOA, ABMSETCHA JIOXHbIM VIMEH-
HO MO TOW MPUYMHE, YTO OH COBMaJaeT ¢ 06LLel no-
CbIIKOM. 34ecb He xBaTaeT CpedHero 3BeHa, Masoi
NnocbIKW. ECnn Mbl BCepbe3 BOCMPUHMMaEM WAeto
abCcoMoTHOro Havana B npase, B 4acTHOCTW, abco-
JIIOTHOCTW MpaB 4YesioBeka, — A AymMatd MMEHHO Tak
ee 1 Haflo BOCMPUHUMATb — TO M3 3TOM0 BbITEKaeT
OTHOCUTE/IbHOCTb JIH0ObIX (PUKCUPYIOWNX ee ycCTa-
HOBMIEHW MO3UTMBHOrO Npasa. Befb NpaBo B CBOEM
HenocpeACcTBEHHOM COAEePXXaHUW eCcTb, FOBOPSA C/0-
BaMM KaHTa, onpefeneHne 1 COXpaHeHue rpaHuL,
cBO6OAbI UHAMBUAA (IMYHOCTU, CyOBbEKTA) B 0OLLe-
cTBe. A6contoTHa cama cBoboja Kak MCTOYHUK Mpa-
Ba, a ee 3aKOHOCOObOpa3Haa Mepa BCerfja KOHKpeTHa.
B paccyXaeHnn, 0 KOTOPOM WIET peyb, He xBaTaeT
Kak pa3 Toro cpefHero (OCOGEHHOro) 3BeHa, TOro
CyObeKTa, KOTOPbIA ONpeaensieT, B YeM A7 Hero u
B €ro c/lyyae 3aK/lo4aeTCcsa MCXoAHas abCosoTHOCTb
npas 4YesioBeka. VIMeHHO abCOMOTHOCTL MpPaB Yeso-
BEKa 3anpellaeT BO3BOAUTL B abCOOT NIIOOYH0 KOH-
KpeTusauuio 3TMX Mpas, TOYHO TaKXe, Kak 006A3bl-
BAeT YTOYHATH YC/OBUA N (hOPMbI UX COBNIOAEHNS B
OmMbITe KOHKPETHOW >XWU3HeAeATeNbHOCTN KOHKPEeT-
HbIX WHAMBWAOB. Waes abCoNtTHOCTU opraHude-
CKWN MePexoiuT B OTHOCUTESIbHOCTb /IH06ObIX ee ToSI-
KOBaHMIA. B NPOTUBHOM Clyyae 3TO He MOXeT ObITb

abcontoTom, nepectaet UM ObITb. VIMEHHO MoTOMY,
4YTO npasa 4esoBeka abCOMKOTHbI, TAe-TO U Kakue-
TO XKEHLUMHbI MOTYT CBA3bIBaTb CBOE AOCTOMHCTBO C
HOLLEHVEM NNATKOB, & rfAe-To U Kakue-TO C TeM, YTO
OHU UX He HOCHT.

MocnegHas pensika KacaeTcs Borpoca O Co-
OTHOLUEeHUM Mopann 1 npasa. OH HENM3MeHHO BO3-
HVKaeT Mpu TeOpPeTUYEeCKOM OCMBIC/IEHUWN Mpasa, B
0COBGEHHOCTWN MPW PacCMOTPEHUM TOro, Kak Mnpaso
COOTHOCUTCA C 3aKOHOM, TOYHee, KakK WAeHTUDU-
LuMpoBaTb MNPaBOBYK CYLYHOCTb peasibHbIX 3aKo-
HOZATE/bHbIX OMbITOB. CUMTAETCH, UYTO 3TUYecKas
CaHKLMA 3aKOHOB fAB/IAETCA MOKa3aTesieMm MX Mnpaso-
BOW A06poTHOCTU. Tak, B.A. 30pbKWH, MHOrO Yyae-
NAWMA BHMMaHME B CBOMX 3amMeyaTesibHbIX pabo-
Tax npobrneme B3aMMOAENCTBMA MpasBa U Mopanu, B
ocobeHHOCTU npobsieMe MOpasibHbIX OCHOB Mpasa,
CUMTaET, 4YTO JIETMTUMHOCTb MPaBONPUMEHEHUA B
3HaYMTENbHOM CTeneHW obecrneymBaeTcs ero oro-
poii Ha 06LlecTBEHHYIO MOpasb. B cxoxem e Ha-
npasneHnn paccy>kgan u AnekcaHap [ykaHrmposuy
B CBOEM BbICTYM/IEHUWN, TOBOPS, YTO 3a JINYHOCTbLIO,
npasamy YesioBeKa Hesnb3f ynyckaTb U3 BUAY Tak-
ke 06Lee 651aro, MHTepechbl coumyma. B cuny cBo-
MX NPOMECCMOHa/bHBIX MPUCTPACTUA S MOTY ObiTb
nocrefHnUM, KTO CTasl Bbl OTpULATh BaXKHYHO, daxe
LEHTPa/IbHYt0, HO B /IlOBOM C/yvae HUYEM He3ame-
HVMYIO POJib HPaBCTBEHHOCTU B HOPMaTWBHO-LIEH-
HOCTHOW cucTeme o6LyecTsa. Ho, Tem He MeHee, Kor-
[la peyb MAeT O COOTHOLUEHUW W B3aUMOAENCTBUU
MOpain 1 npasa, 3TUX O4eBUAHbLIM 0bpa3om 6/1m13-
KWX, POACTBEHHbIX (hOPM OOLLECTBEHHONM peryns-
LMW NOBELEHMSA, BO3HMKAET Psf BOMPOCOB, KOTOPblE
TpebytoT YTOUHEHUA.

Mopanb 1 NpaBo CBA3aHbl MeXAy co60l Takum
06pa3om, 4YTO MOpasib MOXHO CyMUTaTb U MHOrume
aBTOPbI CYMTAKOT OrpaHMYeHVEeM, CBOEr0 poja rnpe-
[leNnoM npasa; TaK, 3aKOHOLATEe/NIbCTBO He MOXEeT He
CUMTATLCA C TOCMOACTBYHOWMM B 06LLEeCTBe WCTO-
PUYECKN CNOXUBLUMMUCH HPABCTBEHHbLIMUY Mpef-
CTaBfleHVAMN, 6ofiee TOro, OHO OMUPAETCA Ha HUX.
Ewe ApuctoTenb ycTaHOBW/T 4TO pobpogeTens Wn
Cnpasef/IMBOCTb TOXJECTBEHHbI, HO He BO BCEM, B
TOlA 4acTu, B KakOlM OHM pas3nnydHbl, Ao6poaeTenb
[IOMONHAET M MCNPAaBSAET 3aKOH, MOCKO/IbKY Y 3a-
KOHa, COCTaB/IEHHOro B 06LEe hopme, HEN3OeX-
HO VIMElOTCA NaKyHbl. 3HA4YUT NN 3TO, YTO MOp&ab
onpefenseT npaso, MepBMYHa MO OTHOLUEHUIO K
npasy, 6osiee BakHa, Yem Mpaso, BbIlLEe Mpasa, 4YTo
npaso — 3TO /Wb MUHUMYM MOPaIu, Kak Ayman
B.C. ConoBbes? Bpsag nn. Hapagy ¢ BANAHMEM MO-
pasn Ha npaBoO CyLlecTByeT M 06paTHOe BVAHWUE
npasa Ha Mopasib, KOTOPOe B OMNpefe/ieHHbIX OT-
HOLLEHMAX MOr0 6bITb pellarowmm. Tak, Mpaso-
Baf perynauusa, efuvHoe 3aKoHOZATeNbCTBO, Hajo
LyMaTb, WUMENW peluarlliee 3HayeHue B MnpoLecce
TpaHchopmaumy  MHOTOUYMUCIIEHHbIX  JIOKa/IbHbIX
HPaBOB B efVHYI OOLLECTBEHHYIO MOpa/ib rocy-
[LapCTBEHHO OpraHM30BaHHOW HAPOAHOM XXN3HM.
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CX0ACTBO MOpanv M npasa MOXET OnpefensiTbCs He
TeM, YTO KTO-TO B 3TOW B3aMMOAENCTBYHOLLEN nape
ABNAETCA MEPBUYHLIM UM 6Gosiee BaXHbIM; 06bAC-
HeHWe MOXeT 3aK/yaTbC B TOM, YTO OHWU MpPoOuC-
TEKalT M3 OfHOI0 WUCTOYHMKA. Tak, B MapKcuame
OHW KaK 3M1eMeHTbl HaACTPOMKM AeTepMUHUPOBA-
Hbl COOTBETCTBYIOLUMM 3KOHOMUYECKUM 6a3ncom
obllecTBa; B normke erenss OHW CyTb MOMEHTbI
00BLEKTMBHOIO fAyxa. HekoTopble Halwn aBTopbl,
KaK YyNnoMWHanoCb, BbIBOAAT NpaBo U3 CBOOOAbI, MO
KaHTy 1 HpaBCTBEHHOCTb YXOAUT KOPHAMMW B HOY-
MeHa/bHbIA MUP CBOGOAbI.

Korga o06LuecTBEHHYIO MOpaib paccmarpurBa-
I0T Kak Hekyl anennsauuoHHYK WHCTaHUUI0 npu
OLleHKe [0OpPOKAYecTBEHHOCTM  3aKOHOAATeslbHOMN
[lesiTeNIbHOCTW, TO Hafo MMETb B BUAY Kak MUHU-
MyM [Ba B3aVUMOCBSA3aHHbIX M HEMPeojonnMbIX 3a-
TpyaHeHus. Bo-nepsbiX, 06LLECTBEHHAA Mopaib B
COBpPEMEHHOM o06LlecTBe, Kak Poccuiickas depepa-
Uus, He eCTb HEYTO FOMOreHHOe N O4YeBMAHOE: OHa
MHOFO/IMKa WM MHOroacnekTHa. Kak MOHATME OHO
MMeeT TaKylo CTereHb HeonpeneneHHoOCTU, KOTo-
pas [OMyCKaeT pas3finyHble TOJIKOBaHWUS; He Cylue-

CTBYeT HafeXHbIX Hay4HbIX METOLOB WAEHTUDMKa-
UMK 06LLeCTBEHHOW Mopann. Bo-BTOpbIX, HUKTO He
MOXeT BbICTyNnaTb OT WMeHW OGLLECTBEHHOM Mopa-
NN, NCTOPUYECKN He CMOXWIUCL U MO CYyTU HEeBO3-
MOXHbl CYObEKTbl, YMNOSIHOMOYEHHbIE O0OLLECTBOM
Jenatb 3T0. Te e, KTO GepeT Ha cebs TaKyk PoJib,
VIMEHHO MO 3TOM CamMOi NPUYMHE, HEU3MEHHO Te-
PAIOT KakK pa3 MopasibHbli aBTOPUTET, Kak 3TO OYyK-
Ba/IbHO Ha HalUMX [na3ax NPOUCXOAUT C Peuru-
O3HO-LIEPKOBHBLIMWN  [IEATENAMU N YUPEXAEHUSMMU.
bonee TOro, 4To6bl afeKBaTHO OTBETUTbL Ha BOMPOC
06 O6LLECTBEHHOIM Mopasn u obwem 6nare, npu-
[leTca 06paTUTbCA K AelCcTBYHOLEMY MpaBy M 3ako-
HofaTenbCcTBY. [paBo camo no cebe M eCTb OJHO U3
KOHLIEHTPUPOBAHHbIX BbIPKEHUI  0OLLECTBEHHOIO
6nara. N korfa mbl XOTUM BbIATW 3a Mpefensb! npa-
Ba, YTOObl HalTWM €ro KpUTEPMM B OOLLECTBEHHOW
MOpanu, Mbl, MHE KaXeTcsl, HeM36eXHO nonajaem
B 3aKONJ0BaHHbIV Kpyr. O6LecTBeHHass Mopaib U
npaso, B LIe/IOM, ecnv 6paTb TUM KX B3avIMOCBA3W,
3aKO0/bL,O0BaHbI MeXay COBOiA.
Bcem 60s1bLLOE criacnbo 3a yyacTuve B Hallem

Kpyr/iom cTose.
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